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CURRENT TOPICS 


The Law Society and Administrative 
Tribunals 


THE written evidence presented by the Council of The 
Law Society to the Committee on Administrative Tribunals 
and Inquiries included proposals that all relevant evidence, 
including that of Government departments and public bodies, 
should be submitted by competent witnesses, who should be 
subject to cross-examination, that tribunals should give 
reasons for their decisions, of which reports should be 
published, and that there should be a right of appeal to the 
High Court on points of law and on serious points of procedure. 
The Council also proposed that there should be an independent 
inspectorate under the zegis of the Lord Chancellor. With 
regard to development plans, they thought that the 
quinquennial reviews should provide an opportunity for 
re-examining planning provisions, if necessary by public 
inquiry, if objectors could show fresh evidence or a change of 
circumstances. Complaints were still being received by the 
Council, it was stated, about delays in dealing with planning 
applications. While recognising that there was no easy 
solution, they were of opinion that steps should be taken 


| at the highest level to reduce the delays that frequently 


occurred when planning applications were being considered 
by local authorities. Mr. DEsMoNnD HEap, one of the Society’s 
witnesses, said that the Society regarded the county agricultural 
executive committees as the classic example of the need for 
formality in the procedure of administrative tribunals. There 
had been cases, he said, in which informality had been allowed 
to run riot, and in which those who appeared before them 


) were not acquainted with the charges against them. There was 


nothing incompatible, he added, between simplicity of 


‘background and atmosphere, and a regularised and formal 


method of procedure. There was no desire to introduce the 
grandiose attributes of a high court of justice. 
Lawyers’ Lecture Fees 


No evidence of progress is apparent in the reply of the 
CHAIRMAN of the Education Committee of the London County 


, Council on the 19th June to the question by Mr. Haroip H. 


SEBAG-MONTEFIORE about the deep concern of the General 
Council of the Bar and of The Law Society at the fees, which 


, \) they consider inadequate, paid to barristers and solicitors 


| lecturers who are members of the medical profession. 


for lectures in the Council’s technical colleges and institutes. 
He also asked what extra cost would be involved by paying 
the same fees to the legal profession as are at present paid to 
The 
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chairman replied that his predecessor discussed the matter 
very fully with representatives of the legal profession and he 
personally had also had discussions about it with the chairmen 
of the neighbouring local education authorities. The question 
was part of the general question of fees for other subjects often 
in the same course. The best estimate that could be given 
was that it would cost £17,000 in a full year to increase the 
fees for lecturers at all law classes to equal those paid to 
doctors. This, he stated, would not represent the full cost 
because repercussions would inevitably arise which might 
make the total cost three or four times greater. It is to be 
regretted that a great public body did not grasp the oppor- 
tunity of publicly stating that something would be done to 
right an undoubted wrong. 


Security Risks and Employment 


Tue debate in the Lords on 21st June on the security 
questions arising out of the recent dismissal of the assistant 
solicitor to Imperial Chemical Industries had the good result 
of eliciting from the LorpD CHANCELLOR an announcement 
that from that day a new procedure would be applied to 
Government contractors’ employees who were dismissed 
because of a directive of a Minister. In future they would 
have the same right cf appeal as civil servants. He admitted, 
in reply to ViscoUNT STANSGATE, that that procedure would 
not apply to the case under consideration, but the solicitor 
had adopted the alternative course of putting his case before 
Sir Cyrit MusGRAVE, and had said that he felt that at least 
he had had a fair opportunity of stating his case. 
Lorp CHORLEY, who opened the debate, feared that the 
economic efficiency of the country would be seriously 
prejudiced if the procedure followed in this case were 
extensively used. Lorp SILKIN said that the State must act 
on suspicion in this kind of case, but the suspicion must be 
genuine and the person under suspicion must have an 
opportunity of hea ing what were the grounds of the suspicion 
and of answering them before a tribunal in whom ore could feel 
confidence. The Lord Chancellor’s announcement should do 
much to allay the inevitable public uneasiness in cases of this 


kind. 
The Shining Hour 


HowEVER pressing his everyday concern with the affairs 
of his clients, no practising solicitor can afford to neglect to 
follow developments in the law and in the activities of the 
legal world as a whole as conveyed to him by means of the 
articles and notes in this and other professional publications. 
The probabilities of intellectual indigestion and physical 
headache thereby involved must be regarded as an occupational 
risk. From time to time one of our readers may be vouchsafed 
a modicum of leisure, and on such occasions one can imagine 
his active mind perhaps occupied with a kind of cerebral 
stocktaking. Stands his conception of the law where it did ? 
Which of the innumerable trees that have risen before him 
as he picked his way through the wood has really altered that 
wood’s configuration ? For the sessions of such sweet silent 
musings the companionship of some of the modern students’ 
publications is to be recommended. For instance, the 
cumulative 1956 Supplement to Stephen’s Commentaries 
provides an admirably clear survey of those statutes and cases 
of the last six years whose interest and importance are durable 
from the standpoint of fundamental principle. The perusal 
of it can amount to a form of brainwashing which is wholly 
salutary. 
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The Howitt Report 


THE PRESIDENT OF THE BOARD OF TRADE, in reply to a 
question in the Commons on 20th June, stated that the report 
of the Committee on the use of unpatented inventions for 
defence production was being published that day (Cmd. 9788 
H.M. Stationery Office, 1s.). The committee, which was 
appointed last November and consisted of Sir Haroip 
HowrtT, Sir RopertT BARLow and Mr. JoHN MEGaw, OC., 
recommended that the Crown should be given permanent 
powers to authorise the use of unpatented inventions and 
unregistered designs in connection with defence and civil 
defence contracts, and for this purpose to override agreements 
to the contrary. The essential differences between these 
permanent powers and the wider «mergency powers which 
they will replace are that they are limited to production for 
defence (including civil defence) and that they provide for 
a period of three months for re-negotiation of agreements ; 
for compensation ; and on certain matters, including the 
amount of compensation, for appeal to the High Couri. 
Only Ministers and senior officials will exercise the powers. 
There is no right to authorise disclosure (as distinct from use) 
of the information. These provisions are designed to safeguard 
industrial interests. The Minister stated that the Government 
had decided to accept the committee’s main recommendations 
with one modification. The committee recommend that the 
taking of certain decisions should be confined, by legislation, 
to the appropriate Minister or the Permanent Head of his 
Department. Instead, administrative steps will be taken to 
ensure that these decisions are taken by Ministers or senior 
officials only. He proposed to discuss the recommendations 
in detail with industrial organisations, and to introduce 
legislation to give effect to them as soon as is practicable. 
The legislation will enable the emergency powers under which 
Departments have been operating to be revoked. 


Divorce: No Legislation 


THERE is no prospect of legislation at present on the 
recommendations of the Royal Commission on Marriage and 
Divorce. This statement of the ATTORNEY-GENERAL in 
the Commons on 4th June has a familiar ring to those who 
recall the number of inquiries that came and went before the 
determination of Sir ALAN P. HERBERT secured the passing 
of the 1937 reforms. The reasons given for shelving the 
report are: (1) the proposals cover a wide field; (2) the 
commission was not unanimous on some of its main recom- 
mendations. No legislation would be required to adopt 
the recommendation that a party seeking custody should 
state what arrangements he or she proposed for the child. 
This alteration, he stated, could be effected by the Rules 
Committee. It is, however, disappointing that the proposal, 
which carried a majority of fourteen to five, that the desertion 
rule should be modified to allow for a short period of attempted 
reconciliation without prejudice to a divorce, should be 


shelved. Furthermore, there seems to be no excuse for 
putting into pigeon-holes the commission’s unanimous 
proposals that wilful refusal to consummate, artificial 


insemination by a donor without the husband’s consent, 
and detention as a mental defective with violent tendencies, 
should be grounds for divorce. It is to be hoped that some 
member of Parliament with the crusading spirit of a Sir Alan 
Herbert will take up the cause. 
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REDUCED STAMP DUTIES: THE NEW CERTIFICATES 
OF VALUE 


MucH uncertainty seems to exist as to the correct forms of 
certificates of value to be included in conveyances executed 
after Ist August next in order that they may enjoy the 
reduced rates of stamp duty proposed by this year’s Finance 
Bill. The relevant clause provides as follows :— 

“(1) Subject to the following provisions of this section— 


(a) section 73 of the Finance (1909-10) Act, 1910 (which 
doubled stamp duties chargeable on conveyances and 
transfers on sale), shall not apply in any case where the 
amount or value of the consideration for the sale does not 
exceed £3,500 and the instrument contains the appropriate 
certificate ; 

(b) Part VI of the Finance Act, 1947, so far as it increases 
any duty chargeable under or by reference to the heading 
“Conveyance or Transfer on Sale ’”’ in the First Schedule 
to the Stamp Act, 1891, shall not apply in any case where 
that amount or value does not exceed £4,250 and the 
instrument contains the appropriate certificate ; and 

(c) in a case where the amount or value of the considera- 
tion does not exceed £5,000 and the instrument contains 
the appropriate certificate, the said Part VI, so far as it 
increases any such duty as aforesaid, shall have effect (unless 
its application is excluded by the last foregoing paragraph) 
as if it directed the duty to be one-and-a-half times (instead 
of double) the duty which would have been chargeable 
immediately before the first day of August, 1947... . 

(3) For the purposes of the foregoing provisions of this 
section, the appropriate certificate is a statement certifying 
that the transaction effected by the instrument does not form 
part of a larger transaction, or of a series of transactions, in 
respect of which the amount or value, or the aggregate 
amount or value, of the consideration exceeds £3,500, £4,250 
or £5,000, according as the certificate is that referred to in 
paragraph (a), (b) or (c) of subsection (1) of this section . . .” 

The intention of these provisions, as is now widely known, 
is to reduce the duty chargeable on conveyances to 10s. 
per cent. where the consideration does not exceed £3,500, 
to {1 per cent. where it does not exceed £4,250, and to £1 10s. 
per cent. where it does not exceed £5,000. 

The wording of the necessary certificates of value to attract 
the reduced duties, as can be seen from the above extract 
from the Bill, will be identical with that currently in use, 
except for the change in the values of consideration to be 
referred to. 

A mistake in the clause ? 

So far, this is all plain sailing (or “ plane sailing,’ as some 
correspondents in the Press have recently maintained). 
Readers who take an interest in the interpretation of statutes 
may, however, like to consider whether the clause in fact 
achieves what it sets out to do. 

The scheme of the stamp duties affecting conveyances is 
as follows : The Stamp Act, 1891, imposed an ad valorem duty 
of 10s. per cent. In 1910, the Finance (1909-10) Act of that 
year increased the duty to £1 per cent., with a saving for 
conveyances up to £500, provided that the instrument 
contained a certificate of value showing that the consideration 
did not exceed that figure. Then in 1947, the Finance 
Act, 1947, Pt. VI, again doubled the basic rate, which became 
{2 per cent. unless the instrument came within the exceptions 


set out in s. 54 of that Act. For present purposes, the 
important one was that the Pt. VI increase should not apply 
where the instrument contained a certificate of value showing 
that the consideration or aggregate consideration did not 
exceed £1,500. It is especially to be noticed that by s. 54 (6) 
it was expressly enacted that the “ under £500’ certificate 
under the 1910 Act should not require to be supported by 
the new “ under £1,500 ”’ certificate in order to gain exemption 
from the Pt. VI increase of duty. The result was that 
instruments containing the “under £1,500" certificate 
continued to bear duty at £1 per cent., while those containing 
the “under £500” certificate continued to enjoy the 10s. 
per cent. rate. 


When the Finance Act, 1952, extended the range of 
transactions chargeable at £1 per cent. up to the present 
limit of £3,000, this position was in other respects unchanged. 
The “ under £3,000” certificate had the effect of making the 
1947 increase inapplicable, so that duty became chargeable 
at {1 per cent., while the “ under £500 ”’ certificate under the 
1910 Act was again given the effect of an “ under £3,000” 
certificate in addition to its original operation under the 
1910 Act, so that instruments containing it continued to be 
chargeable at 10s. per cent. 

Returning to this year’s Finance Bill, the first thing to be 
noticed is that the draftsman has made a fresh start by 
proposing the repeal of the proviso to s. 73 of the 1910 Act, 
which was the provision giving a statutory existence to the 
“under £500” certificate. (At the same time, s. 15 of the 
Revenue Act, 1911, making similar provision as to premiums 
on leases, is also repealed.) Henceforth, therefore, para. (a) 
of the clause set out at the beginning of this article is to be 
the only enactment under which the 10s. per cent. rate will 
be claimable, if claimable at all. Read together with sub- 
cl. (3) it provides in effect that s. 73 of the Finance (1909-10) 
Act, 1910 (which raised to £1 per cent. the original duty of 
10s. per cent. under the Act of 1891) shall not apply to 
conveyances containing a certificate that the consideration or 
aggregate consideration does not exceed £3,500. Provided, 
therefore, that Pt. VI of the 1947 Act, imposing the £2 per 
cent. rate, can be shown not to apply to such a conveyance, 
para. (a) then disposes of the {1 per cent. rate, leaving the 
conveyance chargeable at 10s. per cent. as intended. 

3ut can it be shown that Pt. VI of the 1947 Act does not 
apply in such a case? Certainly there is nothing in para. (a) 
to prevent it from applying. Prima facie, therefore, a 
conveyance for a consideration not exceeding £3,500 seems 
to be liable, after 1st August next, and whether or not it 
contains the new “under £3,500” certificate, to duty at 
{2 per cent. It may be argued that a certificate that the 
consideration does not exceed £3,500 is a fortiori a certificate 
that the consideration does not exceed £4,250 and, therefore, 
that an instrument containing the certificate required by 
para. (a) automatically attracts the benefit of para. (b), with 
its exclusion of the 1947 increase. This appears to be the 
view adopted by the draftsman. Examination of the wording 
of the clause, however, casts grave doubt on this interpreta- 
tion. The condition on which para. (5) is expressed to operate 
is that the instrument contains “‘ the appropriate certificate,” 
which is defined in sub-cl. (3) as a certificate referring to a 
consideration not exceeding “£3,500, {£4,250 or £5,000, 
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according as the certificate is that referred lo in paragraph (a), 
(6) or (c)...” On the plain wording of sub-cl. (3), the 
only certificate which will have the effect of bringing para. () 
into operation, it seems, is one certifying that the consideration, 
etc., does not exceed £4,250. On the view apparently adopted 
by the draftsman, it would be necessary to read sub-cl. (3) 
as if it contained some such words as “ or any lesser amount 
therein specified ’’ before “‘ according as ’ 

It is particularly to be noted that the clause céntains no 
provision similar to that in s. 54 (6) of the Finance Act, 1947, 
or the proviso to s. 73 (2) of the Finance Act, 1952. The 
latter provides that “‘ an instrument containing the statement 
required by s. 73 of the Finance (1909-10) Act, 1910, or by 
s. 15 of the Revenue Act, 1911 [fie., the ‘under £500’ 
certificate|, for the purpose of obtaining exemption thereunder 
shall be treated as containing the appropriate certificate |i.c., the 
‘under {£3,000’ certificate] for the purposes of the said 
paragraph (a).”” If such a provision was necessary in 1947 
and again in 1952, why not now? Indeed, a court asked to 
construe the new clause might well draw the conclusion that 
the omission of such a provision pointed inevitably to an 
intention on the part of Parliament that the certificate under 
para. (a) should not have also the effect of a certificate under 
para. (0). 

Some possible consequences 

It seems possible that there has been a change in the 
official view of the nature of certificates of value since 1952, 
such that if a conveyance were presented for stamping after 
Ist August containing a statement that the consideration or 
aggregate consideration did not exceed (let us say) £800, 
it ought to be assessed for duty at the rate of 10s. per cent. 
on the ground that it contains the appropriate certificate for 
the purposes of both para. (a) and para. (b) of the clause. 
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Reasons for doubting this view have been suggested above. 
but if the official view can change once it can change again, 
and this time to the detriment of the taxpayer. It is, there- 
fore, worth while to examine the implications of the clause if 
the views here advanced are correct. 

There are several possibilities to consider. Taking first 
a conveyance for a consideration not exceeding £3,500 which 
contained no certificate of value, duty would be chargeable 
at £2 per cent. If it contained a certificate under para. (a), 
it seems that duty m‘ght still be chargeable at £2 per cent., 
the ‘‘ (a)”’ certificate being ineffective standing alone. If, 
however, it contained both the certificate under para. (a) 
and that under para. (b), the duty would clearly be at 10s, 
per cent. Similarly, if it contained a certificate in the terms 
of para. ()) only, or of para. (c) only, the appropriate rate of 
duty would be £1 per cent. or £1 10s. per cent., respectively. 


The moral 

The logic seems to be that in order to run no risk of 
incurring duty at the full £2 rate, conveyances for a con- 
sideration not exceeding £3,500 should contain two certificates 
of value, one satisfying para. (a) of the clause and the other 
satisfying para. (b). This would be contrary to ell con- 
veyancing practice over the years. May one, therefore, plead 
for a simple amendment to sub-cl. (3) which would lay all 
doubts to rest 2? On the model of 1952, all that would seem 
to be necessary is a proviso to the following effect :— 

‘ Provided that an instrument containing the appropriate 
certificate required by paragraph (a) of subsection (1) of 
this section for the purpose of obtaining exemption there- 
under shall be treated as containing the appropriate 
certificate for the purposes of paragraph (b) of the said 


subsection.” A.C. M. 


STAY WHERE YOU ARE, WHITTINGTON! 


LONDON solicitors who visit assize towns have often remarked 
how prosperous and well fed are their brethren whose legal 
aid bills are taxed in district registries. It has been commonly 
believed for some years, particularly since the start of the 
Legal Aid Scheme, that the taxation of bills in district 
registries proceeds on a more generous basis than in London. 
This belief is now confirmed by the evidence given by the 
Chief Taxing Master of the Supreme Court Taxing Office 
before the Select Committee on Estimates. Master Adams 
said: “‘ It is believed that there is a tendency to discrepancy 
between the costs allowed by the Supreme Court Taxing 
Office and those allowed by the district registries, the former 
being in general the lower. <A greater degree of co-ordination 
might result in some saving.’’ The sting lies in the tail. 
We would favour co-ordination only if it resulted in bringing 
London solicitors up to the provincial level, not the reverse. 
It is interesting to be reminded by Master Adams that he 
has no jurisdiction or control either over the district 
registrars or over his brother masters. He does, however, 
consider that in London their practice tends to be more or less 
co-ordinated. So long as there is a client to make up the 


difference between party and party and solicitor and client 
costs, solicitors themselves suffer no greater hardship than 
having to explain to their puzzled client why he is being 
called upon to pay for having won his case. The differences 








between the two scales are not susceptible of simple explana- , 


tion even to sglicitors and certainly not to laymen. 
inequality which is suffered by solicitors arises from legal aid 
taxations and it is surely unfair that there should be con- 
sistent discrepancy between the rewards in London and 
those in other parts of the country. 
let London follow the provinces. 
Another matter mentioned by Master Adams in his evidence 
was that an inherent difficulty in taxations under the Legal 
Aid Act is that there is no one to represent the Legal Aid 
Fund. In other words the Taxing Master himself has to 
double the roles of judge and guardian of the public purse. 
We agree with Master Adams’ comment that The Law Society 
could not be expected to appear as advocate for the Legal 
Aid Fund against its own members, but we think that there 
may be something in the suggestion of ‘‘ Treasury Watch 
who could bark at a taxation if necessary. 
P. A. j. 


Dogs,”’ 





Mr. S. M. T. 


Mr. E. Goddard, 
(£40,538 net). 


Burfitt, solicitor, of Newport, Mon, left £12,012. 


solicitor, of Gray’s Inn, left £41,263 


Mr. R. Hobourn, solicitor, of Woburn, Beds, left £73,682. 
Mr. W. G. Wednesfield, left £5,872 
(£5,792 net). 
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THE COURT OF PROTECTION—I 


In this and the succeeding article an attempt will be made 
to give a brief outline of the organisation and functions of 
the Court of Protection. It is impossible, in the space 
available, to state the procedure of the court in any detail or to 
specify the evidence required in support of proceedings. For 
this the practitioner must have recourse to the practice books. 

From the earliest times it has been in the prerogative of 
the Crown to exercise jurisdiction over the lands and other 
property of mental defectives and persons of unsound mind 
and this inherent jurisdiction, extended by statute, is now 
exercised by the Judge in Lunacy. By virtue of the Lunacy 
Act, 1890, s. 111, as amended by the Lunacy Act, 1891, 
s. 27 (1), the jurisdiction, so far as it relates to management 
and administration, is exercised by the Master in Lunacy. 

The office of the Master, now known as the Court of 
Protection, is a branch of the Supreme Court of Judicature 
established at 25 Store Street, London, W.C.1, and its 
function is to protect the property of any person who, through 
mental illness, is incapable of managing his own affairs, to 
ensure that his estate will be made available for his benefit 
during his illness and for those dependent upon him, and 
will be restored to him on recovery or released to his personal 
representatives on his death. 

The Master is assisted by an assistant master and four 
assistants to the master (usually known as assistant masters) 
each of whom exercises the full jurisdiction of the Master. 

The staff of the court is organised into the following 
branches :— 

Summons and Registration Branch.—F¥or the issue of all 
formal applications and summonses, the filing of evidence 
and other documents, the issue of all orders, certificates, 
authorities or other documents under the seal of the Master 
and for general inquiries. . 

Divisions each consisting of three sections concerned 
with the administration of cases falling within a particular 
section of the alphabet. In charge of each division is the 
divisional officer, who supervises the work of the three 
section officers and settles all orders made in the division. 
Divisions are organised into groups of three, supervised 
by a group officer, who is also responsible for dealing with 
the more difficult cases within his group. 

Personal Application Branch.—Intended to give informa- 
tion and advice on submitting applications to persons who 
cannot reasonably be expected to employ a solicitor. 

Taxing Branch for the taxation or assessment of costs. 

Miscellaneous Administrative Branches.—For the main- 
tenance of departmental and other records, for giving 
advice to the Master on investments and for the supervision 
of accounts. 

Mental patients over whom the court has jurisdiction may 
be classified as :— 

Certified Patients—Persons lawfully detained under a 
reception order (Lunacy Act, 1890, s. 116 (1) (c)). 

Mentally Infirm Patients——Persons (not being lawfully 
detained), including voluntary patients in mental hospitals, 
who through mental infirmity arising from disease or age 
are incapable of managing their affairs (Lunacy Act, 1890, 
s. 116 (1) (d)). 

Broadmoor Patients (Lunacy Act, 1890, s. 116 (1) (f)). 

Temporary Patients.—Persons receiving treatment as 
temporary patients under the provisions of the Mental 
Treatment Act, 1930, s. 5. 





Mental Defectives within the meaning of the Mental 

Deficiency Act, 1913, s. 64, and amending Acts. 

With a few exceptions the property and financial affairs 
of persons falling into any of the above classes cannot legally 
be dealt with except pursuant to an order of the Court of 
Protection, and any person who does so, even though acting 
under a power of attorney previously given, runs serious risks. 

An application for an order must be by formal application 
and is usually made by a relative or friend for the appointment 
of the applicant or some other fit and proper person as receiver. 
If there is any difficulty any interested person may apply. 
The application must be supported by medical evidence to 
show that the patient falls within one of the above classes and 
by evidence of his kindred and fortune. Sets of printed forms, 
which must be used, are obtainable from the official stationers 
to the court, Messrs. Fry & Son, 25 Store Street, W.C.1, 
from Room 2, Royal Courts of Justice, and most law stationers. 

Formal applications may be lodged in the summons and 
registration branch or sent by post to the chief clerk of the 
court and it is necessary for a notice of the application to be 
served on the patient and for evidence of service to be filed. 

A London solicitor or agent is required to attend in the 
appropriate section room on the hearing of the application 
when the terms of the order are given. No attendance 
by a country solicitor is normally required. 

A draft of the order is prepared in court and copies are 
sent on payment of the copying fees. A London solicitor or 
agent then attends before the divisional officer on the settle- 
ment of the order, when the documents and information 
requested in the margin of the draft should be produced. 
A country solicitor acting direct with the court, after 
approving the draft, should return it by post with the infor- 
mation and documents requested. Office copies of the order 
are prepared in court and issued upon payment of the fees. 

The receiver is normally required to give security and this is 
usually effected by a fidelity guarantee bond. 

Once a receivership order has been made and entered the 
proceedings continue until an order determining them is 
made on the recovery of the patient or a final order is made or 
final directions are given on his death. 

On the death of a receiver, or whenever the circumstances 
justify, a formal application for a new receiver should be made 
to the court. The order appointing the new receiver gives 
him all the necessary authority and powers and contains 
directions as to the former receiver’s final account and security. 

If the patient recovers, a formal application should be made 
by him for an order determining the proceedings, supported 
by a medical affidavit that he has recovered and is fully capable 
of managing his own affairs. The order, if made, deals with 
the receiver’s final account and with the discharge of his 
security and gives all necessary directions to release to the 
patient his property and to determine the powers of the receiver. 

When the patient dies the Master’s jurisdiction ends and 
no further directions can be given except as necessary to 
terminate the proceedings. The powers of the receiver come 
to an end (although his liability to account remains) and no 
further action should be taken by him pursuant to any order 
or direction given before the death. If there is a fund in 
court to the credit of the deceased (or a direction to tax and 
pay costs is required), a formal application for a final order 
is necessary: otherwise, upon application by statement of 
facts, final directions will be notified to the solicitor by letter. 

H.F.C. & K. W. 
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THE PUNITIVE REMAND 


LIEUT.-COMMANDER Boaks, R.N., Retired, decided to devote 
some part of his retirement to a campaign for road safety. 
With this end in view he purchased a car, ran up a mast, 
made the vehicle look as much like a ship as paint and a 
lively fancy could, styled himself ‘‘ Admiral ’’ of the craft 
and set course for the Strand. Upon reaching a pedestrian 
crossing, the gallant sailor would drop down to “ dead slow 
ahead,’’ sweep the horizon for a pedestrian for whom to stop 
and, should one not be forthcoming, would endeavour to 
entice one out by the use of what the police later unkindly 
called ‘‘a noisy instrument.’’ Working to rule on the road 
can be as disconcerting to the police as to the management of 
a factory and when the admiral dropped anchor in Trafalgar 
Square he not surprisingly received an invitation to call 
upon the Bow Street magistrate, not, as we may be sure he 
would have preferred, pursuant to the Merchant Shipping 
Acts, but to the humdrum regulations employed for the 
prosecution of ordinary ratings like the readers of the 
SOLICITORS’ JOURNAL. 

The admiral described his ship as “ crazy.’’ He used the 
same word to describe his whole enterprise and after some 
half a dozen appearances the magistrate not surprisingly 
began to wonder whether the originator and “ onlie begetter’’ 
of the enterprise was himself a little cracked. To make sure, 
he remanded the admiral for a psychological report and, of 
course, this meant a week ‘“‘inside.’’ In an action before 
Mr. Justice Pilcher on 12th June, Commander Boaks claimed 
damages against the magistrate on two grounds. First, he 
said the magistrate had no power to remand him in custody 
upon conviction of an offence for which imprisonment without 
the option of a fine could not be imposed. Mr. Justice 
Pilcher had no hesitation in deciding that under s. 14 (3) of 
the Magistrates’ Courts Act, 1952, the magistrate did have 


A Conveyancer’s Diary 


FELONIOUS ACTS AND 


THE rule of public policy that a person may not take any 
benefit arising out of a death which has been caused by his 
own felonious act is much easier to state than to apply, as 
the recent decision of Vaisey, J., in Re Callaway {1956} 
3 W.L.R. 257, and p. 452, ante, shows. The rule may seem 
remote enough from the ordinary family and conveyancing 
practice to justify this kind of practitioner in disregarding it. 
But apart from the intrinsic interest of any problem which is 
at once out of the way and difficult, it must be remembered 
that the rule applies to the unspectacular manslaughter as 
well as to the murder which hits the headlines. A death on 
the road may therefore be the occasion of the application 
of the rule, and it cannot therefore be dismissed out of hand as 
of virtually no practical interest in the ordinary family 
practice. 

The facts in Re Callaway were deceptively simple. The 
testatrix had two children, a daughter and a son, and by her 
will she gave the whole of her estate to the daughter. On 
a certain date the bodies of the testatrix, the daughter and 
the daughter’s small son were found dead in a gas-filled room. 
The evidence led the learned judge irresistibly to the conclusion 
that the daughter had feloniously killed the testatrix and had 
then committed suicide. There was no evidence, in the 


this power; but the plaintiff's second contention proved 
more difficult. He argued that the magistrate had locked 
him up for a week out of spite and assessed the damages 
occasioned by the indignity of his incarceration at the very 
modest sum of £10,000. 

The jury after some hesitation decided that the remand 
was not vindictive, but the action should be a warning to 
magistrates who are tempted to employ their powers of 
remand as a latent means of imposing imprisonment. Knowing 
that a sentence of imprisonment would probably be reduced 
to a fine on appeal, they remand a defendant in custody 
and upon his next appearance impose a fine or deal with 
him under the probationary sections of the Criminal Justice 
Act, 1948. The judges have condemned these tactics 
whenever they have come to their notice on appeal. Some 
years ago a juvenile court remanded a youth in custody 
“to teach him not to tell lies.’’ The judges in no uncertain 
terms said that a remand for this reason was an abuse of the 
magistrates’ powers; but the most startling case of all 
was R. v. Brentford Justices; ex parte Muirhead (1941), 
106 J.P. 4, where a defendant was remanded in custody for 
three weeks upon a charge for which the maximum penalty 
was {5. Lord Caldecote, in giving the unanimous decision of 
the court, said: ‘‘If Parliament has prescribed a penalty 
for an offence, it is an excess of jurisdiction on the part of 
justices to impose a punishment in excess of that penalty. 
Justices, in exercising their discretion to remand a defendant 
must exercise it judicially and for a proper purpose, as, for 
example, for the purpose of obtaining information. It is 
entirely beyond their jurisdiction to do what was done in 
this case, namely, to remand a person in custody for purposes 
of punishment.” 

F. T.G. 


RIGHTS OF SUCCESSION 


judgment of the court, that the daughter was otherwise than 
of sound mind when she committed the acts already mentioned 
(the rule in question does not disentitle the person guilty of the 
death from a benefit arising out of the death if he or she is 
of unsound mind at the time). Vaisey, J., therefore concluded, 
and the parties were agreed on this, that it was quite unneces- 
sary to direct any inquiry or otherwise further to investigate 
the facts of the case. One further fact, a matter of mixed 
fact and law, was that, as the daughter was (naturally) younger 
than the testatrix, she was to be presumed to have survived 
the testatrix by virtue of the new commorientes rule in s. 184 
of the Law of Property Act, 1925. 

On these findings, it was clear that the estate of the daughter 
could take no benefit in the estate of the iestatrix of any kind 
or in any way. That left three possible ways of distributing 
the testatrix’s estate. (1) As a result of the application of 
the rule, the interest which apart from that rule the daughter 
took in the testatrix’s estate was transferred to the Crown as 
bona vacantia. (2) The testatrix’s son became alone entitled 
to the estate as undisposed of by the testatrix. (3) The estate 
being undisposed of passed as upon an intestacy to the daughter 
and the son equally, but the daughter’s moiety was transferred 
by the application of the rule to the Crown, The court held 
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that it was bound by the state of the authorities to decide in 
accordance with the second of these views. This is thus the 
convenient time to glance briefly at some of the earlier 
authorities. 

For guidance only 


In Re Sigsworth [1935] Ch. 89, there was a verdict of a jury 
upon a coroner’s inquisition that a son, who was prima facie 
entitled to the estate of his mother on an intestacy, had 
murdered his mother. The question which was put to the 
court in the administration of the estate of the mother was 
whether the rule which is being discussed precluded the son 
from taking any benefit under the Administration of Estates 
Act, 1925, as it would have precluded him from taking any 
benefit under his mother’s will, a point which had not then 
been decided. Clauson, J., held that the coroner’s jury’s 
findings were not binding upon him, and that in the absence 
of such evidence as he could accept he was not prepared to 
decide whether the son had murdered his mother; but for 
the guidance of the administrator he was prepared, on the 
assumption that the son did murder his mother, to decide 
the question whether the son would take any benefit by virtue 
of the Act. On that assumption, Clauson, J., held that the 
principle of public policy which precludes a murderer from 
claiming a benefit conferred on him by his victim’s will 
precludes him from claiming a benefit conferred on him, in 
case of the victim’s intestacy, by statute. On this finding 
of law, the further question arose whether the result of 
treating the son as struck out of the Act would be to let in 
the next of kin entitled after him under the Act, or to transfer 
the estate as bona vacantia to the Crown. But in the absence 
of the Attorney-General that question could not be decided. 
Liberty was given to add the Attorney-General as a party, 
but the further history of this case is not reported. The 
question whether, in circumstances such as arose in Re Sigsworth 
and Re Callaway, the Crown takes the victim’s estate as 
bona vacantia was therefore strictly res integra when it came 
before Vaisey, J., in the latter case. 


Protection of administrator 


In Re Pollock {1941} Ch. 219 (mentioned in argument 
but not referred to in the judgment in Re Callaway), there 
was evidence on which the court could find, and did find, that 
a husband shot first his wife and then himself. The case is 
reported as deciding that, where the evidence shows that 
A killed B and then committed suicide, and there is nothing 
to show whether he was sane or not at the time, the 
presumption is that he was sane, with the result that the rule 
of public policy precluding him from taking any benefit as 
a result of B’s death applies. This decision has come in for 
some criticism. But the present interest of the case lies in 
this. In Re Sigsworth, all that the administrator obtained 
was a judicial expression of opinion on the law applicable 
upon a certain assumption: if he distributed in accordance 
with that opinion and the assumption proved wrong, he might 
be liable to the persons rightfully entitled. In Re Pollock, 
Farwell, J., went a little further: he declared that on the 
evidence before him the wife (who had left a will giving all 
her estate to her husband) had died intestate, and he gave 
the administrator of her estate liberty to distribute her estate 
on that footing. The effect of this was to protect the 
administrator personally against any claim by anyone claiming 
through the husband; but this decision would not have 
prevented any person claiming through the husband following 
the assets, if it had been established that the husband was 
insane at the date when he killed his wife. 
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A surprising omission 

It is not quite clear from the judgment in Re Callaway 
why the court felt bound to decide as it did, especially as its 
own declared preference lay in the direction of a decision in 
accordance with the first of the three possible views which 
have been mentioned. This is the first case in this line of 
cases in which the Crown has been represented and taken part 
in the argument (indeed, the entire contest was between counsel 
for the testatrix’s son and the Attorney-General respectively). 
But Vaisey, J., prefaced his statement of the first of the 
three possible views by saying that “it had not been argued, 
but I think that it might be a tenable view of the matter, 
that the application of the rule merely involved the transfer 
to the Crown of [the daughter’s interest] and that such 
transfer took precedence of and altogether excluded any 
intestacy or any rights arising under an intestacy.” This is 
a surprising omission, and there is no explanation of it. The 
learned judge put the case for this view in two forensic 
questions: Why should the daughter’s crime endow the 
testatrix’s son even to the extent of half the testatrix’s estate ? 
Seeing that her crime was against the Queen’s peace, why 
should not the Crown, rather than the testatrix’s son (whom, 
one may interpose, the testatrix clearly never intended to 
benefit), get the benefit from it? On principle, it seems 
difficult to counter these questions with any cogent argument. 


Form of order: a further step 

So much for the principle of the decision. As to its form, the 
court declared that, on the true construction of the Adminis- 
tration of Estates Act, 1925, the plaintiff was beneficially 
entitled to the testatrix’s estate to the exclusion of any 
beneficial interest of the Crown therein. This represents a 
further advance on Re Sigsworth, beyond that made in 
Re Pollock. The order in the first of these cases left the 
administrator at risk. The order in the second case gave the 
administrator protection, but did not secure the title of the 
beneficiaries who benefited by the distribution. The order 
in this case settled all doubts as to entitlement to the testatrix’s 
estate. One cannot help wondering whether this was not to 
some extent the result of accident. The testatrix’s son in 
Re Callaway was the plaintiff because he had obtained a 
grant of administration from the Probate Court, on the 
footing that he was beneficially entitled to his mother’s 
estate on her intestacy. (This case, incidentally, shows the 
inconvenience of the separation of the jurisdiction of the court 
of construction and administration from that of the Probate 
Court : two applications were necessary instead of one, and 
non constat that on the second the court would have followed 
the same principle as that which had been applied on the first.) 
As plaintiff, the son could frame the application in the way 
most convenient to himself. 

It is difficult to do more in regard to this decision (in which, 
I think I may be permitted to say, the learned judge felt no 
great confidence) than to point out, first, how it fits in with 
its predecessors, and secondly, how it indicates the existence 
of a new line of argument which may perhaps be used with 
success on a future occasion. The practical lesson from the 
case must be that an order of the court is essential before any 
estate or fund is distributed in any case where the rule of 
public policy is potentially applicable. (I put it in this way 
because the verdict of a coroner’s jury is not binding upon the 
court in these cases.) I will return to this subject on another 
occasion, to examine among other things a recent decision of 
Wynn Parry, J., in Re Merrett’s Settlement Trusts (reported 
only in The Times for 3rd November, 1955). “ABC” 
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Landlord and Tenant Notebook 


“LET AS A 


Harp facts have a way of turning out to be more important 
than mere study of the law suggests ; and Levermore v. Jobey 
[1956] 1 W.L.R. 697 (C.A.); ante, p. 432, in which it was held 
that the presence of a tenant’s covenant “‘ to use and occupy 
the demised premises and permit them to be used and occupied 
as and for the trades or business of a news vendor stationer 
bookseller toy mérchant and tobacconist only’ did not in 
itself prevent the tenant from qualifying for the protection 
of the Rent and Mortgage Interest Restrictions Acts, 1920 
to 1939, illustrates that importance. For, as Danckwerts, J., 
said in his judgment: “A lease is not intended to be either 
a mental exercise or an essay in literature ; it is a practical 
document dealing with a practical situation. Therefore it 
is right to look and see what is the property with which 
the document is dealing.” 

To qualify for protection, the tenant must be the tenant 
of “a house let as a separate dwelling or a part of a house 
being a part so let’ (Rent, etc., Restrictions (Amendment) 
Act, 1933, s. 16 (1))._ The premises dealt with in Levermore 
v. Jobey were a three-storeyed building. The ground floor 
consisted of a shop, a living-room, a dining-room and a small 
kitchen ; on a half-landing between it and the first floor 
were a bedroom, a bathroom and a w.c.; on the first floor 
“the main ”’ sitting-room and a bedroom ; on the top floor 
two small bedrooms. The upper floors could be approached 
by a separate door direct from the street. 

The landlord, appellant in the proceedings before the Court 
of Appeal, had let the premises to one Mrs. B for a term of 
fourteen years in 1935, at a rent of {75 a year. In 1949 she 
granted Mrs. B a new lease, the term this time being twenty- 
one years and the rent £100 a year rising after three years to 
£125. In 1954 the tenant assigned that lease to one E, 
who assigned it in 1954 to the respondents in the appeal. 

Each lease contained the covenant mentioned in my 
opening paragraph, which covenant also forbade immoral 
user. We are not told what Mrs. B did with the non-shop 
part of the premises, but we are told that the first and the 
second assignees lived in the rooms behind and above the shop 
(which had always been a shop since the building was erected 
in 1895). 

The second assignee applied for a determination of the 
standard rent. (Presumably this application was made 
under the Rent, etc., Restrictions Act, 1923, s. 11 (1); if 
made under the Increase of Rent, etc., Restrictions Act, 1920, 
s. 2 (6), there is no right of appeal.) The registrar, while he 
would no doubt have agreed that the building satisfied 
Le Corbusier’s definition of a dwelling-house as “ une 
machine a habiter,” held that it did not satisfy that of the 
Rent, etc., Restrictions (Amendment) Act, 1933, s. 16 (1). 
The county court judge held that it did ; so did the Court of 
Appeal. 

Purpose specified 


It was held in Wolfe v. Hogan [1949] 2 K.B. 194 (C.A.) 
that if the lease contains an express provision as to the 
purpose of the letting, it is not necessary to look further. 
But if there is no express provision, it is open to the court to 
look at the circumstances of the letting (Denning, L.J.). 
Again, in Court v. Robinson [1951] 2 K.B. 60 (C.A.) premises 
let under a lease containing a tenant’s covenant to use them 
only for the purposes of a working-men’s social club were 
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DWELLING ” 


held not to be a dwelling-house to which the Increase of Rent, 
etc., Restrictions Acts applied. 

These authorities went some way to support the landlord’s 
case in Levermore v. Jobey ; it could be argued that a covenant 
to use and occupy premises as and for the trades of, etc., 
had the same force and effect as a covenant to use only for 
the purposes of a club. 

But in deciding these cases, courts have frequently made 
use of the expression “ for the purpose of ”’ as if that were the 
equivalent of ‘‘as,” and also of such expressions as 
“contemplates by the terms of the lease” and “in the 
contemplation of the parties.” And in R. v. Brighton and 
Area Rent Tribunal; ex parte Slaughter [1954] 1 Q.B. 446, 
a Divisional Court actually held that a covenant “ not to 
permit the premises to be used otherwise than for the business 
of a greengrocer ’”’ did not exclude the letting of “‘ combined 
premises ’’—a greengrocer’s shop, with flat above—from the 
purview of the Rent Acts. The court considered that “ if 
the covenant debarred the use of the whole of the premises 
as a dwelling-house . . . that was conclusive against the 
premises being a dwelling-house ... In the present case, 
so long as the tenant carried on a greengrocer’s business it 
was impossible to say that he was in breach of his covenant 
because he lived on the premises . . .”’ 

Approving this reasoning, the Court of Appeal held that 
there was no such debarring in Levermore v. Jobey. A close 
examination of the lease as a whole showed that the parcels 
were described as “all that building or tenement shop and 
premises”; the earlier part of the very covenant restricting 
business began by dealing with doing anything which might 
increase the insurance premium and then forbade the use of 
the demised premises or any part thereof for any illegal or 
immoral purpose—a prohibition more appropriate, as 
Jenkins, L.J., observed, to a dwelling-house than to a shop. 
These, the learned lord justice considered, were slight indica- 
tions only ; the right construction of the covenant relied on 
by the landlord was that the tenant undertook to use the 
premises for the designated purpose but not for any other 
trade or business. He could, without breach of covenant, 
live on the premises. 


Comment 


What may make Levermore v. Jobey so useful an authority 
is that the premises were, as Jenkins, L.J., said, premises 
of a very familiar kind ; the case was not one of those in which 
a court has had to consider the status of some such structure as 
a caravan (see Morgan v. Taylor (1948), 99 L.J. News. 290, C.C., 
and R. v. Guildford Area Rent Tribunal ; ex parte Grubey {1951) 
E.G.D. 286), or a cave (see Horsford v. Carnill (1951), 157 
E.G. 243, 158 E.G. 287, C.C.), which either emergency (as 
in the case of Noah) or eccentricity (such as that of Diogenes) 
may have impelled the occupier to inhabit. The ratio decidendi 
was simply that, while the terms of a lease can be conclusive, 
they should not be construed without reference to their 
subject-matter; and it was not even necessary for the 
tenants to rely on the fact that those who sell newspapers 
have to be early risers, must live at their shops, and are thus 
in the same position as hotel keepers and lodging-house 
keepers held, as Asquith, L.J., mentioned in Court v. Robinson, 
not to have infringed restrictive covenants by sleeping on the 
demised premises. 
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Danckwerts, J.’s contrast between leases and _ literary 
efforts seems at first sight to have since been echoed by 
Mr. W. H. Auden in his inaugural lecture as a professor 
(I use the “‘ Mr.” in deference, as I understand that the use of 
the academic designation is not favoured). It is true that the 
lecturer was dealing with proper names when he emphasised 
the importance of knowing the subject when considering the 
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aptness of language; and his suggestion that in prose the 
connection does not matter may well be sound. but it 
should not be, and no doubt was not meant to be taken to be, 
a suggestion that even prosaic documents can properly be 
understood without some knowledge of the subjects with 
which they deal. 


HERE AND THERE 


SPLIT MIND 


It is the mark of the human creature that it is capable of 
having a split personality. It is of the essence of the 
machine, however complicated and ingenious, to pursue its 
end with singleness of purpose. Only man can have mixed 
motives. It is all very well to tell him to concentrate on 
what he’s doing. Age quod agis. The trouble is that he’s 
generally doing half a dozen different things at once, all of 
them inextricably intertwined, though habit turns many of 
our more spectacular achievements into second nature, the 
fantastic feat of balance of standing up and walking about, 
for example. So too with that curious circus trick which 
some of us have mastered of balancing on two narrow wheels. 
There was once a studious old gentleman (indeed, the father 
of a friend of mine), who had a board fixed on to the handle- 
bars of his bicycle for use as a reading desk. No doubt the 
driving of a motor car is similarly passing into the region 
of instinctive action requiring no conscious effort (although 
in the transitional period, not yet completely left behind, 
the driver who experiments too freely with unconscious 
virtuosity may find his unconsciousness indefinitely prolonged). 
To our untutored ancestors it might well have seemed 
incredible that the art of propelling at the speed of a cannon 
ball a metal erection ranging in size between a small hut and 
a small dwelling-house should ever become an unconscious 
accomplishment to be combined with any other activities 
but concentrated invocation of the Highest Power. How- 
ever, Our Own experience, as well as the evidence so often 
presented in courts of law, establishes the contrary. 


DISTRACTING TREES 

Tuus at Bedford recently a lady who was fined {2 for driving 
through the town at forty miles an hour and more excused 
herself by saying that she was admiring the trees. No doubt 
the sense of godlike motion caught her soul (though not her 
body) out of the driving seat and sent it whirling down 
infinite vistas of leafy greenness. We have, most of us, 
experienced that dream-like sensation of disembodiment, but 
evidently the presiding alderman had not. ‘I have heard 
trees blamed for many things,” he said, ‘“‘ but never as a 
reason for going too fast.’’ Then, of course, there is love 
which catches one up into the seventh heaven and makes 
one despise death and mortality. This, indeed, is a far more 
generally recognised cause of unorthodox driving than is 
tree worship. But the descent from the seventh heaven is 
just as rapid as from the tree-top and the terminus ad quem 
is just as likely to be the prosaic police court dock. 


COURTSHIP AT SPEED 
So it was recently when an American staff sergeant was 
fined {1 at Gainsborough for not having proper control of 


his car. It was proved that he had been seen driving with 
his arm around a girl and kissing her; when he kissed her 
the car moved across the road. It is strange that it has not 
yet been officially recognised that courtship is an essential 
aspect of motoring; if it were, a regular part of every 
driving test might well be the ability to combine the two, 
this part of the examination being conducted by specially 
qualified ladies, grounded air hostesses, perhaps. A motorist 
who had failed to satisfy the examiner might remain disquali- 
fied from carrying any female passenger between the ages of 
fifteen and fifty or appearing to be between those ages. In 
that particular case the authorities seemed oddly impervious 
to the emotional aspects of the situation before them. The 
defendant’s commanding officer rather curiously said: “ We 
are doing our best to stop this sort of thing. We do not 
consider it gentlemanly,” as if one should condemn the horse- 
back elopements of an earlier day on the ground that it was 
ungentlemanly for the gallant to ride with his arm round the 
lady. ‘‘ But,’’ added the officer, ‘‘ you can’t always blame the 
man. Sometimes it is the girl’s fault. She may demand that 
he put his arm around her or even kiss her while he is driving.”’ 
However, the police superintendent had the formula for that 
situation: “Stop clear of the main road and give her the 
necessary attention ’’—just as if it were a matter of changing 
a sparking plug or adjusting a brake. But the oddest of all 
the recent motoring cases was that of the man who was 
charged at Willesden because he drove at twenty miles an 
hour along the Harrow Road shaving himself as he went. To 
those of us for whom shaving is one of the major operations 
of the day, requiring a combination of sharp steel and hot 
water and lather, the vision of a motorist in motion performing 
the operation perhaps in his driving mirror (or driving looking- 
glass if he is a friend of Miss Nancy Mitford) belongs rather 
to the world of Charlie Chaplin or the Marx Brothers than 
that of the English highway, even Chesterton’s rolling English 
road. However, thanks to one of the more recently bestowed 
boons of science the reality was less alarming than the 
picture (though it was still alarming enough). The razor 
was one of those electric contraptions that will mow the chin, 
as a mower will cut the lawn, without any preparatory 
lathering. Apparently it was actually designed for use in cars 
and adjusted to run on a 12 volt battery ; so there is actually 
an enterprising hustling firm encouraging the citizen to save 
precious minutes which might be wasted in the bathroom by 
completing his toilet on the way to his first morning engage- 
ment. Or perhaps it is just another aspect of motoring 
courtship. If a lady, having demanded and received a kiss 
in a moving car, complains of the bristly chin of the driver, 
he can immediately rectify the defect without loss of speed. 
He can do so with the more confidence, as the case against 
the shaving motorist was dismissed. 
RICHARD ROE. 
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OCCUPIERS’ 


SUMMARY OF PROVISIONS 

Tuis Bill is designed to carry into law the third Report of the 
Law Reform Committee (Cmd. 9305) about the duty owed by 
the occupiers of premises to invitees and licensees. Clause 2 (1) 
provides that an occupier of premises shall owe the same duty, 
to be known as “‘ the common duty of care,” to those of his 
visitors who are invitees or licensees, except in so far as he is 
free to and does extend, restrict, modify or exclude that duty 
to any visitor or visitors by agreement or otherwise. The 
liability to persons entering under contract, such as employees, 
and to trespassers is unaffected. Clause 3 (1) lays down that 
the only statutory restriction on the right of an occupier to 
restrict, modify or exclude that duty will be in relation to persons 
whom the occupier is bound by contract to admit to his premises 
but who are strangers to the contract. 

Clause 2 (2) defines “‘ the common duty of care” as a duty 
“to take such care as in all the circumstances of the case is 
reasonable to see that the visitor will be reasonably safe in 
using the premises for the purpose for which he is invited or 
permitted by the occupier to be there.’’ It is evident from this 
definition that a heavy draft will be made upon the resources 
of the Clapham Omnibus in that the words “ reasonable ’”’ and 
“reasonably ”’ occur in successive lines. The clause goes on to 
assist Her Majesty’s judges in deciding whether a duty is owed ; 
they are reminded that an occupier must be prepared for children 
to be less careful than adults and that an occupier may expect 
that a person in the exercise of his calling will appreciate and 
guard against any special risks ordinarily incident to it so far as 
the occupier leaves him free to do so. Judges are further warned 
that, in determining whether the occupier of premises has 
discharged the common duty of care, regard is to be had to all 
the circumstances. For example, where damage is caused to a 
visitor by a danger of which he had been warned by the occupier, 
the warning alone is not to be treated as absolving the occupier 
from liability unless in all the circumstances it was enough to 
enable the visitor to be reasonably safe. Again, where damage 
is caused to a visitor by a danger due to the faulty execution of 
any work of construction, maintenance or repair by an independent 
contractor employed by the occupier, the occupier is not to be 
automatically liable provided that in all the cifcumstances he 
acted reasonably in entrusting the work to an independent 
contractor and had taken reasonable steps to satisfy himself that 
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LIABILITY BILL 


the contractor was competent and that the work had _ been 
properly done. 

The rule volenti non fit injuria is not abolished and cl. 2 (5) 
provides that the common duty of care does not impose on an 
occupier any obligation to a visitor in respect of risks willingly 
accepted as his by the visitor and, of course, the question whether 
risk was so accepted is to be a question of fact decided on the 
same principle as in any other case in which one person owes a 
duty of care to another. An interesting addition is the proviso 
that persons who enter premises for any purpose in the exercise 
of a right conferred by law are to be treated as permitted by 
the occupier to be there for that purpose whether in fact they 
have his permission or not. We have already mentioned that an 
occupier cannot limit his obligations to those persons who enter 
his premises as the result of a contract to which they are not 
parties, but it is also provided that such a contract shall not 
automatically make the occupier liable to strangers for damage 
caused by the faulty execution of any work of construction, 
maintenance or repair carried out by persons other than himself 
or his servants or persons acting under his direction or control. 
Clause 3 also provides that where by the terms of conditions 
governing any tenancy, including a statutory tenancy, either the 
landlord or the tenant is bound to permit persons to enter or 
use premises of which he is the occupier the section shall apply 
as if the tenancy were in the full sense a contract between 
landlord and tenant. 

Clause 4 deals with the obligations of landlords. It provides 
that, where premises are occupied by any person under a tenancy 
which puts on the landlord an obligation to that person for the 
maintenance or repair of the premises, the landlord owes to all 
persons who, or whose goods, may from time to time be lawfully 
on the premises the same duty as if he were an occupier of the 
premises and those persons or their goods were there by his 
invitation or permission. The clause goes on to make similar 
provisions with regard to sub-tenancies and superior landlords. 

Clause 1 of the Bill provides that the rules laid down by 
cll. 2 and 3 shall replace the rules of the common law, and that 
they shall regulate the nature of the duty imposed by law in 
consequence of a person’s occupation or control of premises. 

3ut it is also provided that there shall be no alteration of the 
common-law rules defining the persons on whom these duties are 
imposed or to whom they are owed. 


REVIEWS 


Stone’s Justices’ Manual. ssth Edition. By James 
WHITESIDE, Solicitor, Clerk to the Justices for the City and 
County of the City of Exeter, and J. P. Wixson, Solicitor, 
Clerk to the Justices for the County Borough of Sunderland. 
Two Volumes. 1956. London : Butterworth and Co. 
(Publishers), Ltd. and Shaw and Sons, Ltd. £3 19s. 6d. thick 
edition ; £4 4s. 6d. thin edition. 


This book continues to be indispensable to all who practise 
in magistrates’ courts, and has been, of course, brought up-to- 
date. This edition contains changes in the law since the last 
edition and, although the Food and Drugs Act, 1955, was not 
in force when the edition went to press, it has been included in 
an appendix with appropriate references to earlier legislation. 
A welcome change from earlier editions is that there is now a 
complete index at the end of each volume. 


Tenth Edition. By W. J. WILLIAMs, 
Barrister-at-Law. 1956. London : 
£2 12s. 6d. plus Is. 8d. 


Kelly’s Draftsman. 
B.A., of Lincoln’s Inn, 
Butterworth & Co. (Publishers), Ltd. 
postage. 

The contents of this edition follow the familiar pattern of the 
earlier editions. This collection of precedents does not purport 
to rival other larger works. Nevertheless, it contains a very 
effective selection of forms which are needed frequently and so 
it is extremely useful for quick reference. 

The most important new forms are those rendered necessary 
by recent statutes. For example, several forms required for the 


purposes of the Housing Repairs and Rents Act, 1954, and the 
Landlord and Tenant Act, 1954, but not prescribed by statutory 
instruments, are included. The editor has provided a few 
precedents of deeds of covenant and settlements for the reduction 
of liability to taxation, although, as must be expected, they are 
not as complete as might be desired by a user concerned with 
this intricate subject. 

The revision of the text and the preparation of the new material 
appears to have been carefully and accurately carried out. The 
following points might be considered before the next edition 
is prepared, however. The notice to quit an allotment garden 
must now be a twelve months’ notice (Allotments Act, 1950, 
s. 1 (1)) and not six months’ as stated in the note at p. 463. 
If it is necessary to draw attention to the fact that a notice 
to quit must be given to determine a letting of agricultural 
land for a definite period (p. 462) then it would seem advisable 
to point out the special rules (dealt with elsewhere) contained 
in the Landlord and Tenant Act, 1954. Our only substantial 
criticism is that the precedents of preliminary inquiries and 
requisitions on title are somewhat behind the times and require 
revision. Many of the inquiries on planning matters are too 
wide and so are unlikely to elicit useful information. The 
remark in note (c) at p. 88: ‘‘In general it is to be assumed 
that subject to the general plan [this is, presumably, the develop- 
ment plan] permission will in general be granted,’’ does 
not seem to us to be helpful. Further, some of the questions 
refer to matters on which information is better obtained from 
local searches and additional inquiries, and so would tend to 




















ral” 
, 1956 


been 
2 (5) 
on an 
lingly 
1ether 
n the 
wes a 
¥rOVisO 
ercise 
ed by 
they 
lat an 
enter 
e not 
ll not 
image 
ction, 
imself 
ntrol. 
itions 
or the 
ter or 
apply 
tween 


vides 
lancy 
r the 
to all 
vfully 
»f the 
y his 
milar 
ds. 
n by 
that 
iw in 
nises. 
f the 


*S are 


1 the 
itory 

few 
ction 
y are 
with 


terial 
The 
ition 
rden 
1950, 
463. 
otice 
tural 
sable 
ined 
ntial 
and 
juire 

too 
The 
med 
slop- 
does 
ions 
from 
1 to 








“ The Solicitors’ Journal ” 
Saturday, June 30, 1956 


When testators ask 
your advice.... 


Please remember 
St. Dunstan's 


For your convenience a specimen form of bequest 
is appended : 

“I GIVEto St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for its general purposes 
the SUM Of E.oceccceneneneee ne fee Of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 


St. Dunstn’s continues to rely entirely on voluntary 
funds and has not been taken over under the National 


Health Service. 


For further particulars write to 
SIR IAN FRASER, M.P. (Chairman) 
St. Dunstan’s, 1 South Audley Street, London, W.1 








St. Dunstan’s is registered in accordance with the National Assistance Act, 1948 
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FARMER & SONS 
VALUATIONS and AUCTION SALES 


PLANT, MACHINERY AND 
INDUSTRIAL PROPERTIES 


FACTORY INVESTMENTS MORTGAGES ARRANGED 
46 GRESHAM STREET, LONDON, E.C.2 


Telephone : MONarch 3422 (8 lines) Telegrams : SITES, LONDON 
FACTORY SPECIALISTS FOR OVER SEVENTY-FIVE YEARS 
































FLYING ANGEL 


is a flag well known to 
seamen. It stands for a 
world-wide ministry to 
body, mind and soul. 
A legacy to THE 


MISSIONS TO SEAMEN will keep the flag flying— 
no better service could be rendered to seafarers. 


Amp hio> OA 
10 SEAMEN > 


Please note exact style and title of the Society 


Secretary : COMMANDER H. SELBY ASH, R.N., 
4 BUCKINGHAM PALACE GARDENS, LONDON, S.W.1 











I have to offer, on behalf of clients, by whom 
I am retained, to 


TRUSTEES, SOLICITORS, 

INSTITUTIONS, 

ACCOUNTANTS, PRINCIPALS 
or their Agents, having funds to lend in 


| amounts of £5,000 to £50,000, on unquestion- 
| able security and covenant, 


_ FIXED TERM MORTGAGES 


with interest rates at 1°(, over Bank Rate 


_ SHORT TERM MORTGAGES 


with interest rates at 2°, over Bank Rate 


secured on Freehold Offices, Shops and 
Industrial Premises. 


Please communicate with me— 


J. MAXWELL SIGNY 


Mortgage and Debenture Broker 
6 NORFOLK STREET LONDON, W.C.2 


Telephones; COVent Garden 0455/1091 























Where 
there’s a 
will... 


there’s a way 





to do good 


Every year the National Society for the Prevention of Cruelty to 
Children rescues thousands of children from cruelty and neglect. 
But it cannot continue this vital work without the help of volun- 
tary contributions. So when you are advising your clients on mak- 
ing their wills, please bring this cause to their notice. You will be 
contributing to the welfare and future happiness of countless 
children by doing so. 


When advising on wills and bequests, please remember the 


N-S:-P-C-:-C 
INCORPORATED BY ROYAL CHARTER 


Information gladly supplied on application to THE DIRECTOR, N.S.F.C.€., 
VICTORY HOUSE, LEICESTER SQUARE, LONDON, WC2 Phone GERrard 2774 


Please mention ‘ THE SoLicitors’ JOURNAL ” when replying to Advertisements 
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cause unnecessary work to a vendor’s solicitor. For example, 
inquiry No. 7 on p. 90 is not satisfactorily worded and covers 
much of the same ground as an inquiry of the local authority ; 
we cannot agree with the footnote to the effect that it ‘‘ provides 
for the usual cases of compulsory purchase.”’ Similarly we 
cannot understand what useful purpose is served by requisition 
No. 3 on p. 602 which asks, “‘ Has any land charge or priority 
notice been registered against the property in respect of any 
restrictive covenant or agreement, or any -equitable casement 
or privilege ?’’ The information will be obtained by searching 
and, in any event, there is no reason for distinguishing restrictive 
covenants and equitable easements from other charges capable 
of registration. 


The Public Control of Land. by J. If. Garner, LL.M., 
Solicitor of the Supreme Court, Town Clerk of Andover. 1956. 
London : Sweet & Maxwell, Ltd. £1 15s. net. 


One can express nothing but admiration for the way in which 
the author has packed within 194 pages details of the multifarious 
powers by which governmental agencies of various kinds may 
interfere with the private ownership of land. 

Town and country planning controls and the law with regard 
to the compulsory acquisition of land will be well known to 
readers from other sources, but they are only a small part of 
what is to be found within the covers of this book. Nothing is 
omitted from building byelaws to injurious weeds and rats and 
mice, from sewers and drains, rivers and watercourses to dairies 
and milk rooms and cinema licensing, from highway law to 
electricity mains. It is not only an owner’s liabilities which 
are discussed, but also his rights, e.g., to connect to a sewer. 

It is not only the width of the picture but also the amount of 
detail which the author has been able to paint into each part 
of the picture that makes this book very well worth acquisition. 
Its title might indicate an academic approach but the reverse 
is in fact the case, and it is essentially a book for the practising 
professional man, be he solicitor, architect or agent. 

The detail is amply supported by statutory authorities and 
decisions of the courts, and there is a good index. 


The Law of Carriage by Inland Transport. Third Edition. 
By Orro KauNn-FREUND, LL.M., Dr.Jur., uf the Middle 
Temple, Barrister-at-Law. 1956. London: Stevens & Sons, 
Ltd. {1 15s. net. 

If we describe the blurb on the jacket as extravagant we must 
not be taken to disparage the book itself. The learned author’s 
exposition of the law governing the relation between a carrier 
by rail or road and his customers is clear and thorough. Parts two 
and three of the book explain in considerable detail and with 
consummate care the position of the parties to the contract of 
carriage as regards all the incidents and accidents in the transport 
of goods and passengers. But the real tour de force has come 
in the first part where, in 180 pages of lucid writing, the com- 
plicated organisation of the transport industry is set out and 
discussed. This is no mere rehash of the statutes and orders, 
but a full dress expos¢, citing in detail the raw material on which 
it is founded, and supported where appropriate by case law 
and by history, and with some acknowledgment of contemporary 
opinion on the subject. This portion has had to be recast for 
this edition in the light of recent legislation ; indeed, on some 
topics, notably the new merchandise charges scheme, Dr. Kahn- 
Freund has brought his work ahead of events in a way that 
cannot often have been given to a textwriter. 

It is suggested in the preface that the profusion of sub-headings 
is for the benefit of students. We think the practitioner will find 
them useful, too, and will find many occasions for consulting this 
admirable treatise. 


Blundell’s Rent Restrictions Guide. Fourth Edition. By 
LIONEL A. BLUNDELL, LL.M., and V. G. WELLINGS, M.A. 
(Oxon), Barristers-at-Law. Sweet & Maxwell, Ltd. 


£1 17s. 6d. net. 


This publication was a latecomer in the field—the first edition 
appeared in 1943—but its reputation was quickly established. 
The Fourth Edition, the occasion for which was largely the 
legislation of 1954, maintains that reputation ; the effect of the 
new statutes (as well that of many decisions reported since the 
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Third Edition appeared in 1949) is fully expounded, in juxta- 
position to older provisions when such are affected. The 
“expounded ” suggests one criticism : the work is rather more 
than a “ guide,” yet, while the authors deserve ‘full marks for 
compression, it will not always fully serve the purpose of a 
complete exposition (admittedly, if the reader has a copy of the 
same authors’ “ Rent Restrictions Cases ’’ handy, he is likely to 
find any difficulties removed). Thus, it is a little tantalising 
to find (p. 39) a footnote concluding with ‘“‘ But see now s. 12 of 
the County Courts Act, 1955 ”’ with no indication of what might 
be found in that provision (in fact, it deals with a right of appeal, 
and the ‘“ But’’ seems to have been misconceived). Decontrol 
by reconstruction by way of conversion under the 1920 Act and 
by conversion of other premises under the 1954 Act are both 
duly mentioned, but the possible contrast not indicated or 
emphasised (pp. 18, 19). But the functions of a reviewer are 
not those of a surveyor concerned with dilapidations, sent in 
to find fault (as was judicially said in Perry v. Chotzner (1893), 
9 T.L.R. 488) and this Guide, if not as compact as one might 
expect, can be warmly recommended for its treatment of a very 
difficult subject. : 





Ranking, Spicer and Pegler’s Executorship Law and 
Accounts. Nineteenth Edition. By H. A. R. J. Witson, 
F.C.A., F.S.A.A. 1956. London: H. F. L. (Publishers), 
Ltd. 1 15s. net. 


When there appears the nineteenth edition of a_ text-book 
first published sixty-one years ago it might be thought merely 
the occasion for recording the event and not for a review of its 
contents. To do this in the present instance would not only be 
an injustice to the editor but a disservice to the legal profession. 
Although intended primarily for accountants and bankers, we 
suspect that solicitors, too, find this book of great practical utility 
in their offices. In effect it finds a place between the student's 
“Chandler”’ or ‘‘ Rowland” and the ponderous ‘ Williams.” 
The first four chapters, on wills, obtaining probate and administra 
tion and estate duty, are, of course, covered more comprehensively 
elsewhere but the remaining six chapters on the powers and 
duties of personal representatives and trustees and the pre- 
paration and audit of their accounts constitute a concise practical 
compendium of matters which must be traced through many 
different books and other sources. Cases are cited where appro- 
priate and the references to the Law Reports and other series 
of reports are given in the text (although not in the table of 
cases) so that lawyers will feel quite at home when referring 
to this work. The system of accounts described in chapter x 
has the twin merits of flexibility and ease of comprchension ° 
the former appreciated most by those who draw up accounts, 
the latter by those who have to read them. The task of bringing 
the book up to date, which has included the incorporation of the 
changes effected by the Intestates’ Estates Act, 1952, has been 
carefully executed by Mr. Wilson, who has cared similarly for the 
ten previous editions, and, despite much added material, he has 
been able to prune this edition by more than seventy pages 
compared with its predecessor. This has been done by the 
elimination of historical and obsolete matter and has in no way 
detracted from the practical utility of the work as a whole. 


CORRESPONDENCE 


[The views of our correspondents are not necessarily those of 
The Solicitors’ Journal] 


Solicitor Acting for Both Vendor and Purchaser 


Sir,—There is, as Messrs. Henry Gover & Son point out, less 
work involved if one acts for vendor and purchaser, but that 1s 
only one factor which determines a fee. The other is the liability, 
responsibility and risk undertaken by the solicitor. This factor 
is far greater when one acts for both parties. Goody v. Baring 
is an object lesson. 

Should there not be a rule made that a solicitor when acting 
for vendor and purchaser must charge the full fee to each? 
Such a rule might also assist in preventing unfair attraction of 
clients. 

W.G. 

E.C.4. 








/_— 








val” 
1956 


uxta- 
The 
more 
‘s for 
ot a 
ft the 
‘ly to 
lising 
12 of 
night 
peal, 
ntrol 
> and 
both 
d or 
r are 
nt in 
$93), 
night 
very 


and 
SON 


at, 


1€Ts), 


book 
erely 
f its 
y be 
sion, 
, we 
tility 
ent’s 
ms.” 
stra 
ively 
and 
pre- 
tical 
any 
)pro- 
eries 
le of 
ring 
er X 
ion ° 
ints, 
ging 
i the 
been 
- the 
has 
ages 
the 
way 


less 
it is 
lity, 
ctor 
ying 


ting 
ch? 
n of 























“ The Solicitors’ Journal 
Saturday, June 30, 1956 


[Vol. 100] 489 


NOTES OF CASES 


These Notes of Cases are published by arrangement 


with the Incorporated 


Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possihle, the appropriate page reference is given at the end of the note. 


House of Lords 


TOWN AND COUNTRY PLANNING ACT, 1947: PRE- 

ACT DEVELOPMENT: ENFORCEMENT NOTICE : 

COMPLAINT OF BREACH OF EXISTING PLANNING 
CONTROL 


East Riding County Councilv. Park Estate (Bridlington), Ltd. 


Viscount Simonds, Lord Morton of Henryton, Lord Radcliffe, 
Lord Cohen and Lord Evershed. 8th June, 1956 


Appeal from the Court of Appeal ({1955] 2 Q.B. 623; 
99 Sov. J. 317). 


A local planning authority served an enforcement notice 
under the Town and Country Planning Act, 1947, on the owners 
of a holiday camp which had been developed before 1st July, 1948, 
the appointed day under the Act. The notice stated that the 
development specified thereunder appeared to be in contra- 
vention of planning control, gave particulars of the structures 
complained of and required the owners to discontinue the use 
of the land as a camp and return it to agriculture; it did not 
specify whether the development complained of contravened 
planning control before or after the appointed day and did not 
on the face of it refer specifically to any section of the Act, 
but notes on the back of it referred to ss. 23 and 24 relating to 
making application for permission for the retention of buildings 
or works, or the continuation of a use to which the notice related 
and to the right of a person, if aggrieved, to appeal to the 
appropriate petty sessional court on one or other of the grounds 
therein stated. The notes also referred to the penal consequences 
of non-compliance with the notice. Availing themselves of 
s. 23, the owners of the camp preferred a complaint by way of 
appeal to the justices, seeking to have the notice quashed on 
the ground that it was defective in substance and form and 
should be treated as a nullity. The justices dismissed the 
complaint. On an appeal by way of case stated the Divisional 
Court allowed the appeal and the Court of Appeal affirmed this 
decision. The planning authority appealed to the House of 
Lords. 


ViscoUNT SIMONDsS said that there was no suggestion in the 
notice that the provisions of any other Act than the 1947 Act 
had been infringed and no mention, direct or oblique, was made 
of s. 75, which was the all-important section. It was provided 
by s. 23 (4) (in Pt. III of the Act) that the court “ (a) if satisfied 
that permission was granted under this Part of this Act for the 
development to which the notice relates, or that no such per- 
mission was required in respect thereof, or, as the case may be, 
that the conditions subject to which such permission was granted 
have been complied with shall quash the notice to which the 
appeal relates; (b) if not so satisfied, but satisfied that the 
requirements of the notice exceed what is necessary for restoring 
the land to its condition before the development took place, 
or for securing compliance with the conditions, as the case may be, 
shall vary the notice accordingly ; (c) in any other case shall 
dismiss the appeal.’’ The grounds on which the justices might 
quash an enforcement notice were strictly limited and did not 
exhaust the possibilities of challenge. Other grounds of defence 
(e.g., that the notice was not bona fide) remained open to the 
person aggrieved. Those grounds on which the justices might 
quash a notice related precisely to the earlier subsections of s. 23. 
By subs. (1): ‘‘If it appears to the local planning authority 
that any development of land has been carried out after the 
appointed day without the grant of permission required in that 
behalf under this Part of this Act, or that any conditions subject 
to which such permission was granted in respect of any develop- 
ment have not been complied with, then, subject to any directions 
given by the Minister, the local planning authority may... 
serve on the owner and occupier of the land a notice under this 
section.” By subs. (2) the notice ‘‘ shall specify the develop- 
ment which is alleged to have been carried out without the 
grant of such permission as aforesaid or, as the case may be, the 
matters in respect of which it is alleged that any such conditions 


as aforesaid have not been complied with, and may require such 
steps as may be specified in the notice to be taken within such 
period as may be specified for restoring the land to its former 
condition . . . or for securing compliance with the conditions, 
as the case may be .. .’’ Nothing turned on subs. (3). The 
notice referred to s. 23 alone, which dealt solely with develop- 
ment after the appointed day and with permission required to 
be given under the Act of 1947, but the development to which 
the notice referred had all taken place at an earlier date so that 
permission under that Act could not have been required for it. 
Before the justices the owners of the camp advanced contentions 
in which the distinction between the grounds on which that 
court had statutory power to quash the notice and the grounds 
on which, in other proceedings, its validity might be challenged 
were not properly observed. The Court of Appeal was right. The 
notice was an assertion that there had been development for which 
permission under the Act of 1947 should have been obtained. 
The assertion was wrong. No such permission was required 
and on complaint the justices were bound to quash the notice. 
How, then, was it sought to sustain the notice? Section 75 
(which was in Pt. VIII of the Act) provided that where any 
works on land existing at the appointed day were carried out in 
contravention of previous planning control the provisions in 
Pt. III of the Act with respect to enforcement notices should 
apply in relation thereto. The section contained numerous and 
elaborate subsections which would require careful consideration 
by any person who had carried out any works alleged to fall 
within its scope. By subs. (9): ‘‘ For the purposes of this 
section, works on land shall be deemed to have been carried out, 
and uses of land to have been begun, in contravention of previous 
planning control (a) where at the material time the land was 
subject to a resolution to prepare a planning scheme, if carried 
out or begun otherwise than in accordance with permission 
granted in that behalf by or under the interim development 
order ; (b) where at the material time the land was subject to a 
planning scheme, if carried out or begun otherwise than in 
conformity with the provisions of the scheme or permission 
granted thereunder.’’ The same subsection also dealt with the 
case in which permission for any works or use was granted subject 
to conditions as therein mentioned. The planning authority 
relied on s. 75, claiming that the notice, on its true construction, 
alleged that the works specified therein had been carried out 
without the necessary planning permission “ in contravention of 
previous planning control”’ and that it did so with all the 
clarity and precision which a valid notice postulated. It did 
nothing of the kind. The marked avoidance of any reference to 
s. 75 and the deliberate use of words calculated to suggest a 
contravention of the Act of 1947 made it impossible for the 
planning authority to rely on the notice as valid under the Act. 
The notice, if it was not (as in his lordship’s opinion it was) 
one which it was the duty of the justices to quash, was in any 
case not a notice on which the planning authority could rely. 

The other noble and learned lords concurred in dismissing the 
appeal. : 

APPEARANCES: Harold Williams, Q.C., and W. L. Roots 
(Sharpe, Pritchard & Co., for R. A. Whitley, Beverley) ; 
G. R. Hinchcliffe, Q.C., and Alan Orr (Corbin, Greener & Cook, 
for Lambert & Parkinson, Bridlington). 

[Reported by F. Cowrrr, Esq., Barrister-at-Law] [3 W.L.R. 312 

CROWN: MILITARY IN KENYA PROTECTORATE : 

CLAIM FOR EXEMPTION FROM BRIDGE TOLLS 


Nyali, Ltd. v. A.-G. 


Viscount Simonds, Lord Morton of Henryton, 
Lord Radcliffe and Lord Cohen 


8th June, 1956 


Appeal from the Court of Appeal ([1956] 1 Q.B. 1; 99 Sor. J. 
218). 


Lord Reid, 


A company, under an agreement made in 1929 with the 
Government of Kenya, built a pontoon bridge linking the 
mainland at Nyali with the Island of Mombasa, both in the 
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Protectorate of Kenya, a territory which, though under the 
suzerainty of the Sultan of Zanzibar, was administered by British 
officials, under the control of the Government of Kenya. By 
cl. 22 of the agreement: ‘‘ Tolls payable . . . (a) All passenger 
vehicles (persons limited to six) shillings 2 each . . . (d) Foot 
passengers or persons in excess of six in number travelling in any 
vehicle . . . cents 10 each.’”’ By cl. 23: ‘‘ No tolls shall be 
levied in respect of police or military on duty, or their equipment, 
baggage or transport.’’ During the war the authorities of the 
Government of Kenya set up a leave and transit camp for 
soldiers at Nyali. British soldiers on leave and their wives and 
children, visiting Mombasa, often crossed the bridge in military 
vehicles, the drivers of which were on duty. Until 1948 the army 
authorities agreed to pay certain tolls for military user of the 
bridge, but from 1948 onwards they ceased payment, claiming 
that military traffic, including soldiers on leave, wives and 
children, were exempt from tolls. In an action by the company 
for a declaration that such tolls were payable, the Crown claimed 
(a) that the terms of the agreement excluded liability ; (b) that 
the Crown, having a prerogative exemption from tolls, was not 
liable to pay tolls for the use of the bridge ; and (c) that, by an 
application of s. 143 of the Army Act, a freedom from liability 
resulted. The Court of Appeal, reversing a decision of Hilbery, J., 
gave judgment against the company, which appealed to the 
House of Lords. 


VISCOUNT SIMONDs said that the issues now turned on the 
meaning and effect of a very few words in the agreement, because 
questions arising on the nature and scope of the royal prerogative 
and on the meaning of s. 143 of the Army Act had not been raised 
in this appeal. As the case had developed, three main questions 
on the scope of the exempting provisions had emerged. The 
first was whether the expression “ military’”’ in cl. 23 was 
confined to the King’s African Rifles, a unit raised under a local 
ordinance, or any other troops so raised. On this question the 
Court of Appeal rightly decided in favour of the Crown. The 
second question turned on the meaning of ‘‘ military on duty or 
their equipment, baggage or transport.’’ Suppose a military 
driver was ordered to carry a party of soldiers between the camp 
and the island, would toll be payable? The company said 
““Yes,’’ because soldiers on leave were not on duty, and the 
vehicle was their transport. The Crown said ‘‘ No,’’ because the 
driver was on duty and the vehicle was his transport. Counsel 
for the company did not concede that the carriage of a soldier 
whose duty it was to guard the vehicle would be sufficient to 
leaven the lump of non-duty men and so provide exemption. 


Undoubtedly the word “their’’ in the expression ‘ their 
transport ’’ could not be read in the possessive sense, if 
“transport ”’ referred to the material thing, the vehicle. It did 


not help much to substitute the phrase ‘‘ the means by which 
they are transported,” for this, though it got away from the idea 
of possession or ownership, still left open the question whose 
transport it was when it was driven by a soldier on duty and 
carried a mixed party of soldiers on duty and soldiers on leave, 
or carried military stores and soldiers on leave, or carried no one 
except the driver, or carried only soldiers on leave. His lordship’s 
view was that a military vehicle was transport of military on 
duty when it was being used for a military purpose. A military 
vehicle did not pay toll if it was being used for a military purpose, 
i.e, when the driver was a soldier who was performing his 
military duty by driving it. The third question assumed that the 
vehicle was exempted and asked what tolls were payable in 
respect of any and how many passengers who were not themselves 
on military duty. The majority of the Court of Appeal held 
that a toll of 10 cents per person was payable in respect of any 
person not on military duty in excess of six such persons. His 
lordship favoured that view. The appeal should be dismissed. 


Lorp Morton oF HENRYTON agreed. 


Lorp Reip and Lorp RapcLirFE would have allowed the 
appeal to the extent of allowing the company to recover toll in 
respect of military vehicles carrying passengers none of whom 
were military on duty and also in respect of persons in excess of 
six in number travelling in such vehicles. 


LorRD COHEN dismissing the appeal. Appeal 


dismissed. 


agreed in 


APPEARANCES: Lussell, Q.C., and Littman (Travers Smith, 
Braithwaite and Co.); Megaw, Q.C., and Winn (Treasury Solicitor). 


[3 W.L.R. 341 


{Reported by I. Cowrer, Esq., Barrister-at-Law] 
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Court of Appeal 


COSTS: COUNTY COURT: JUDGE’S DISCRETION 
UNFETTERED BY COURTS’ DECISIONS 
Nicholson v. Little 
Denning, Birkett and Parker, L.JJ. 
7th June, 1956 

Appeal from Wandsworth County Court. 


A surveyor, who had received moneys for war damage claims 
on behalf of a house owner, retained the balance of £84, claiming 
that the house owner owed him £105 in fees. After the house 
owner had asked repeatedly and unsuccessfully for the £84, he 
sued the surveyor in the county court. The surveyor by way of 
defence claimed a set-off and counterclaimed for £105. The county 
court judge found that nearly £62 was owing to the surveyor ; 
he gave judgment for the plaintiff for the balance, £22 odd, 
dismissed the counterclaim, and awarded costs to the plaintiff. 
The surveyor appealed against the order as to costs. 


DENNING, L.J., said that the decision in the so-called Dutch 
Match case (N.V. Amsterdamsche Lucifersfabrieken v. H. & H. 
Trading Agencies, Ltd. [1940] 1 All E. R. 587) had been relied on 
as showing that the county court judge had no option but to give 
the surveyor the costs of the action. But in the face of County 
Court Order 47, r. 1, which provided that ‘‘ Subject to the pro- 
visions of any Act or Rule the costs of proceedings in a county 
court shall be in the discretion of the court,’’ it was impossible 
for the Court of Appeal or any other court to lay down a rule of 
law as to costs which would fetter that discretion. The Dutch 
Match case, though no doubt a useful guide in similar cases, 
must not be regarded as laying down a rule of law which would 
fetter the judge’s discretion. And it could not be said in the 
present case that the judge had gone wrong in principle in awarding 
the costs as he did. The house owner had to bring this action 
to recover his money. The judge was entitled to say that it 
would be unjust for him to find himself by reason of costs with 
nothing in hand but rather out of pocket. The appeal should be 
dismissed. 


BiRKETT and PARKER, L.JJ., agreed. Appeal dismissed. 


APPEARANCES: T. H. Tilling (Gard, Lyell & Co.; Bridgman 
and Co., for Theodore Bell, Cotton & Curtis, Sutton); John 
Sumner (R. W. Platt). 


Reported by Miss M. M. Hitt, Barrister-at-Law] [1 W.L.R. 829 


Queen’s Bench Division 


TOWN AND COUNTRY PLANNING : WHETHER USE 
DISCONTINUED ONE YEAR AND RESUMED THE 
NEXT “ DISCONTINUED ” 


Postill v. East Riding County Council 
Lord Goddard, C.J., Streatfeild and Donovan, JJ. 
6th June, 1956 
Case stated by East Riding justices sitting at Bridlington. 


In 1947, 1948 and 1949 a field was let to a travelling circus for 
about eleven days in each summer. In 1950 and 1951 it was 
similarly let for periods of about two months. In 1952 the 
owner of the field applied to the local planning authority for 
planning permission to use the field as a site for a circus, and 
permission, dated 26th May, 1952, was given for such use for 
the period 20th July to 7th September, 1952, subject to the 
condition that the use thereby authorised should be discontinued 
at the expiration of the period ending 7th September, 1952. 
Performances of the circus terminated on 6th September, 1952, 
and the circus left the land during the second week in September. 
In 1953, 1954 and 1955 the field was again used as a site for a 
circus for about two months in each year, and in 1955, during 
the period in that year when the field was occupied by a circus, 
the planning authority served on the owner an enforcement 
notice under s. 23 of the Town and Country Planning Act, 1947, 
stating that a condition, subject to which the planning permission 
dated 26th May, 1952, was given, had not been complied with, 
the breach of condition alleged being ‘“‘ Not discontinuing the 
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use of the said land as a site for a circus from and after 
7th September, 1952,” and’ requiring that all tents, caravans or 
structures and all equipment and materials brought on to the 
land in connection with the circus be removed and that ‘‘ the 
use of the. . . land as a site for a circus shall be discontinued.” 
The justices dismissed an appeal by the owner under s. 23 (4) 
of the Town and Country Planning Act, 1947, and the owner 
appealed. 

Lorp Gopparp, C.J., said that the justices had held that 
although in September, 1952, the owner did discontinue the use 
in the sense that the field ceased on that date to be used as a 
site for a circus, as in the next year and in 1954 the land was 
again used for a circus, the condition under which permission 
had been given in 1952 was broken. The court could not take 
that view. The condition under which the permission was 
given was that the use in 1952 should cease on 7th September, 
1952, and it did cease on that day. It was agreed that when 
1953 came the owner could have used the field for a circus for 
eleven days under s. 12 (5) of the Act; whether or not he could 
have used it for eleven days plus twenty-eight days under the 
General Development Order, 1950, it was not necessary to decide. 
As the justices had found that the use for a circus did cease on 
7th September, 1952, there was no breach of the condition, and 
the justices ought to have quashed the order. 


STREATFEILD, J., agreed. He said that he was unable to 
take the view that a resumption or repetition of the same user 
starting ten months later in 1953 was in fact a continuance of 
the same user as in 1952. 

DONOVAN, J., agreed. He said that ‘ discontinued ”’ did not 
mean permanently discontinued. The resumption of what had 
been discontinued did not mean that there had never been a 
discontinuance. Appeal allowed. 

APPEARANCES: J. P. Widgery (Collyer-Bristow & Co., for 
Harland, Woodhouse & Turnbill, Bridlington) ; Harold Williams, 
0.C., and B. S. Wingate-Saul (Sharpe, Pritchard & Co., for 
Rk. A. Whitley, Beverley). 


[Reported by Miss J. fF. Lama, Barrister-at-Law [3 W.L.R. 334 


IN WESTMINSTER 


HOUSE OF LORDS 
A. PROGRESS OF BILLS 
Read First Time :— 


Marriage (Scotland) Bill [H.C.] 
Restrictive Trade Practices Bill [H.C. 


[15th June. 
[15th June. 


Read Second Time :— 
Charity of Frances Barker and Certain Other Charities (City 
of York) Bill [H.C.] [19th June. 
Consolidated Municipal Charity and Certain Other Charities 
(Ludlow) Bill [H.C.] [19th June. 
Hospital of Robert Earl of Leicester Charity (Warwick) Bill 
(H.C. {19th June. 
Medical Bill [H.L.] [21st June. 
Occupiers’ Liability Bill [H.L.| [21st June. 
Sutton’s Hospital (Charterhouse) Charity Dill [H.C.} 
[19th June. 
Read Third Time :— 


Bedford Corporation Bill [H.C.] [20th June. 
Bournemouth-Swanage Motor Road and Ferry Bill [H.C.} 

{19th June. 
[20th June. 
{21st June. 
[19th June. 


Cammell Laird and Company Bill [H.L.] 
Clean Air Bill [H.C.] 
Felixstowe Dock and Railway Bill [H.L.] 
Grayson, Rollo and Clover Docks Bill [H.L.] {20th June. 
Heywood and Middleton Water Bill [H.L.] [19th June. 
Mersey Docks and Harbour Board Bill [H.L.] [20th June. 
Middlesex County Council Bill [H.L.] (19th June. 
National Insurance Bill [H.C.]| [21st June. 
Scottish Union and National Insurance Company Bill [H.C.} 
(20th June. 
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Court of Criminal Appeal 
OBTAINING CREDIT BY FRAUD: PAYMENTS IN 
ADVANCE: NO INTENTION OF CARRYING OUT WORK 

R. v. Ingram 
Lord Goddard, C.J., Streatfeild and Donovan, J J. 

Appeal against conviction. 

The Debtors Act, 1869, provides by s. 13 (1) that a person is 
guilty of a misdemeanour “If in incurring any debt or liability 
he has obtained credit by false pretences, or by means of any 
other fraud The defendant contracted with certain 
shopkeepers to erect or renovate electric signs. He obtained 
from each of them part of the agreed price in advance, but 
failed to carry out the work or to return the money paid. He 
was convicted of obtaining credit by fraud contrary to s. 13 (1), 
the jury finding that at the time when he received the money 
he never intended to do the work. On appeal, he contended 
that his conduct had not involved the obtaining of credit, as 
he was not under a liability to pay money, but to do work. 

Donovan, J., said that “liability’’ was to be construed 
according to its definition in the Bankruptcy Act, 1869, which 
had been preserved in ss. 150 (2) and 30 of the consolidating Act 
of 1914. From that it followed that the subsection covered 
the case where credit was obtained in incurring a liability to 
pay not only money but money’s worth, which might consist of 
commodities or services. It was therefore erroneous to argue 
that credit could be obtained only if the liability was to pay 
money. The defendant had been rightly convicted, his offence 
being the converse of R. v. Jones [1898] 1 Q.B. 119, where the 
accused obtained a meal at a restaurant without having the 
means to pay for it. In the present case there was, on the 
evidence, clearly fraud; but mere delay in paying a debt or 
doing work was not a criminal offence, and courts should be 
on their guard against any abuse of the section by bringing 
proceedings where there was no real evidence of fraud, but 
merely of procrastination. Appeal dismissed. 

APPEARANCES: C. W. R. Pickthorn (Registrar, Court of Criminal 
Appeal); J. H. Buzzard (Director of Public Prosecutions). 

[3 W.L.R. 309 


8th June, 1956 


Reported by F. R. Dymonp, Esq., Barrister-at-Law 
I 


AND WHITEHALL 


In Committee :— 


Hotel Proprietors Bill [H.C.}| 
Slum Clearance (Compensation) Bill [H.C.| 


{19th June. 


(19th June. 
B. QUESTIONS 
REGISTRATION OF BIRTHS (NAMES) 

The Eart or Home said that a Registrar of Brrths was required 
by regulation to enter the name given him by the person reporting 
the birth of the child. The Registrar had a list of names for 
use only to assist those in doubt as to the spelling of a particular 
name. The Registrar could not insist on the spelling in the 
list if another was preferred. The Registrar-General could 
refuse to register a name which was considered to be objectionable. 

21st June. 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Read First Time : 
British Caribbean Federation Bill [H.C.} [19th June. 
To provide for the federation of certain West Indian Colonies 
and for the transfer, to a court established for the purposes of 
the federation, of the jurisdiction of the Court of Appeal 
established by the West Indian Court of Appeal Act, 1919, 
and the dissolution of that Court ; to provide for conferring 
on the first-mentioned court jurisdiction to hear and determine 
appeals from the courts of colonies which are not for the time 
being included in the federation and to repeal the British 
Honduras (Court of Appeal) Act, 1881 ; and for the purposes 
connected with the matters aforesaid. 
Public Works Loans Bill [H.C.} 
To grant money for the purpose of certain local loans out of 
the Local Loans Fund. 


[21st June. 
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Kead Second Time : 
Department of Scientific and Industrial Research Bill 
(H.L.!] (20th June. 
Walthamstow Corporation Bill [H.L.] (21st June. 


Read Third Time : 
Family Allowances and National Insurance Bill [H.C.] 
[22nd June. 
North-East Surrey Crematorium Board Bill [H.L. 
[21st June. 
Pier and Harbour Provisional Order (Great Yarmouth Port 
and Haven) Bill [H.C. [22nd June. 
Pier and Harbour Order (Wisbech Port and 
Harbour) Bill [H.C. [aaue June. 
Underground Works (London) Bill [H.C.} 21st June 
Workmen’s Compensation and Benefit (Supplementation) 
Bill [H.C. 22nd June. 


Provisional 


In Committee 


Finance (No. 2) Bill [H.C.}) {19th June. 


B. QuErSTIONS 
CHILDREN AND YOUNG PERSONS (COMMITTEE) 

The Home Secretary said that Viscount Ingleby had agreed 
to become chairman of the Departmental Committee on the 
law relating to children and young persons. The names of the 
other members would be announced later. 

The terms of reference of the Committee would be :— 

. to inquire into, and make recommendations on, 
(a) the working of the law, in England and Wales, relating 
to 
(i) proceedings, and the powers of the courts, in respect 
of juveniles brought before the courts as delinquent or 
as being in need of care or protection or beyond control ; 
(ii) the constitution, jurisdiction and _ procedure of 
juvenile courts ; 
(iii) the remand home, approved school and approved 
probation home systems ; 
(iv) the prevention of cruelty to, and 
moral and physical danger of, juveniles ; 
and 
(b) whether local authorities responsible for child care 
under the Children Act, 1948, in England and Wales should, 
taking into account action by voluntary organisations and 
the responsibilities of existing statutory services, be given 
new powers and duties to prevent or forestall the suffering 
of children through neglect in their own homes. 


exposure to 


hold out prospects of the necessary 
{21st June. 


He could not, however, 
legislation in the near future. 


DeEBTORS (IMPRISONMENT) 


The Home SEcRETARY said that on the night of Monday, 
11th June, 1956, thirty-nine men were in prison for non-payment 
of debts ; five men and one woman for non-payment of rates ; 
sixty-nine men for failure to comply with affiliation orders ; 
582 men and four women for failure to comply with maintenance 
orders including orders for the maintenance of children under 
the Children and Young Persons Act, 1933, and the Guardianship 
of Infants Acts. [21st June. 


UNGUARDED FIRES (PROSECUTIONS) 

The Home SEcRETARY Said that in the four years 1952-1955, 
the number of persons aged sixteen or over having charge of a 
child who had been prosecuted under the Children and Young 
Persons Act for allowing open fires to be unguarded was seventy. 

{21st June. 
SUICIDE Pacts (SURVIVORS) 


The HomME SEcRETARY said that the Government had accepted 
the recommendation of the Royal Commission on Capital 
Punishment that the survivor of a suicide pact who had not 
himself killed the other party to the pact should be guilty of 
the crime of aiding, abetting or instigating the suicide of the 
other, and not of murder, and should be liable to life imprisonment. 

[21st June. 
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STATUTORY INSTRUMENTS 


British Transport Commission (Dornoch and Lauder 
Branches) Light Railways (Amendment) Order, 1956, 


(S.I. 1956 No. 928.) 
Calf Subsidies (Scotland) Scheme, 
(S.42).) 5d. 


East Suffolk and Norfolk River Board (Felixstowe Internal 
Drainage District) Order, 1956. (S.I. 1956 No. 914.) 5d. 


London Traffic (Prescribed Routes) (Croydon) 
1956. (S.I. 1956 No. 930.) 


Milk (Great Britain) (Amendment) Order, 
No. 920.) 5d. 


Milk (Northern Ireland) (Amendment) Order, 
No. 921.) 

Milk and Dairies (Channel Islands and South Devon Milk 
Regulations, 1956. (S.1. 1956 No. 919.) 5d. 


Draft Post Office Savings Bank 
Regulations, 1956. 5d. 


Royston Water Order, 1956. (S.I. 1956 No. 927.) 5d. 
Salford (Repeal and Amendment of Local Enactments) Order, 


1956. (S.I. 1956 No. 906 
Regulations, 
1956. (S.1. 


1956 


1956. (S.1. 1956 


Amendment (No. 5) 


1956. (S.1. 1956 No. 918.) 5d. 

Schools (Scotland) Code, 1956. (S.I. 1956 No. 894 (S.40).) 
Is. 8d. 

Staffordshire Potteries Water Board Order, 1956. (S.1. 1956 
No. 915.) 


Stopping up of Highways (Bedfordshire) (No. 8) Order, 1956. 
(S.I. 1956 No. 903.) 5d. 
Stopping up of Highways (Bedfordshire) (No. 10) Order, 1956. 
(S.1. 1956 No. 908.) 5d. 
Stopping up of Highways 
(S.I. 1956 No. 925.) 5d. 
Stopping up of Highways (Derbyshire) (No. 5) 
(S.I. 1956 No. 922.) 5d. 

Stopping up of Highways (Gloucestershire) (No. 1 
(S.1. 1956 No. 909.) "5d. 

Stopping up of Highways (Herefordshire) (No. 2) Order, 1956. 
(S.1. 1956 No. 910.) 5d. 

Stopping up of Highways (Hertfordshire) (No. 
(S.I. 1956 No. 911.) 5d. 

Stopping up of Highways (Lancashire) (No. 
(S.I. 1956 No. 904.) 5d. 

Stopping up of Highways (Leicestershire) (No. 11) Order, 1956. 
(S.I. 1956 No. 912.) ‘5d. 

Bie yy up of Highways (Lincolnshire—Parts of Kesteven) 
(No. 4) Order, 1956. (S.I. 1956 No. 916.) 5d. 
Stopping up of Highways (Northamptonshire) (No. 

1956. (S.I. 1956 No. 913.) 5d. 
Stopping up of Highways (Oxfordshire) (No. 1) 
(S.I. 1956 No. 917.) 5d. 


(Cheshire) (No. 4) Order, 1956. 
Order, 1956. 


1) Order, 1956. 


7) Order, 1956. 


10) Order, 1956. 


5) Order, 


Order, 1956. 


Stopping up of Highways (Shropshire) (No. 2) Order, 1956. 
(S.I. 1956 No. 923.) 5d. 
Stopping up of Highways (Wiltshire) (No. 4) Order, 1956. 


(S.I. 1956 No. 926.) 5d. 

Stopping up of Highways (Worcestershire) (No. 
(S.I. 1956 No. 924.) 5d. 

Stopping up of Highways (Worcestershire) (No. 15) Order, 1956. 
(S.I. 1956 No. 905.) 5d. 


Trustee Savings Banks (Special Investments) (Amendment) 
Order, 1956. (S.I. 1956 No. 907.) 5d. 


[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. The price in each case, 
unless otherwise stated, is 4d., post free.] 


14) Order, 1956. 





Mr. P. H. J. Hancock, solicitor, of Williton, Minehead, Taunton, 
Wiveliscombe and Watchet, was married on 2nd June to 
Miss Bernadette Isobel Robina Fanshawe, of Quidenham, neat 
Norwich. 
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POINTS 


ALLOWANCE—FORMATION OF 
BE PAID AS 


INCOME 
PROPERTIES—RENTS TO 
Directors’ FEES 


EARNED 
MANAGE 


Income Tax 
COMPANY TO 


Q. Mr. A owns shop and residential property to approximately 
the value of £8,000, but he may acquire further property and his 
wife may do the same. The rents of the properties are quite 
considerable, and he has a substantial income apart from the rents, 
so that he suffers a considerable amount of tax on the rents. He 
is considering the formation of a limited company to manage the 
property with the view to obtaining earned income allowance on 
the rents. The present proposal is that the company should 
acquire the property and that the net profits, which would in effect 
be the net rents, should be paid out as the directors’ fees. 
(a) Is there any snag in this proposal and would he as a director 
be entitled to the earned income allowance ? (b) To avoid heavy 
stamp duty and expense in forming the company with sufficient 
capital, is there any reason why a small company with a capital 
of £100 should not be formed to take long leases of the properties 
at, say, £1 per annum per property ? 

A, In our view, anyone who contemplates forming a company 
of this sort and for this purpose would be well advised to obtain 
the advice of practitioners specialising in such matters, who would 
be able to advise with the whole of the facts and figures before 
them. However, it seems to us that there is no real reason why 
such a scheme should not work; there is no doubt that the 
remuneration which Mr. A draws as a director would be taxable 
under Schedule E and would, therefore, qualify for the earned 
income allowance. The company will, of course, be liable to 
income tax at standard rate upon the income derived from the 
property, and, unless the result is going to be that more rather than 
less income tax will be paid, it is necessary to be sure that the 
directors’ fees paid by the company qualify as expenses of manage- 
ment within the Income Tax Act, 1952, s. 425, but we see no 
treason why this should not be perfectly well arranged. It will 
also be necessary to ensure that the company is indeed holding 
the properties as investments and not for the purposes of dealing 
inthem. There seems to us no reason why the company should 
not acquire and manage long leaseholds at low rents rather than 
acquire and manage freeholds, and we suppose that the difficulty 
which might arise if Mr. A wishes to dispose of any of his freeholds 
could be overcome by the company considerately surrendering its 
tenancy. 

PRIVATE STREET—CHARGES FOR Roap 
WIDENING 


New Street Order 


Q. A purchased his present property in 1947 and the local 
searches disclosed that the local authority had made an order 
under s. 30 of the Public Health Act, 1925, declaring the road to 
be a new street. The property was built in 1932 and the order 
by the council made in 1937. The road is one of the few parish 
roads in the locality, and in reply to accompanying inquiries 
to the local authority confirmation was given (as usual, without 
prejudice) that so much thereof as forms the ancient highway 
was maintainable by the inhabitants at large. The authority 
stated at the same time that the road was scheduled for widening 
to 40 feet and that the authority “‘ will have regard to their powers 
under the Public Health Acts, 1875 to 1936, and the Town and 
Country Planning Acts.’”’ It is now contended by the council 
that, the road having been designated a private street, the council 
can levy on the frontagers charges for widening under s. 150 of the 
Public Health Act, 1875. If they are entitled to do this A will 
be liable to pay some £400 (the council’s present estimate). 


Questions, which can only be accepted from practising | 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘‘ Points in Practice ”’ 
Department, The Solicitors’ Journal, 21 Red Lion Street, 
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envelope. esponsibility cannot be accepted for the | 
| return of documents submitted, and no undertaking can be | 
| given to reply by any particular date or at all. | 





IN 


[Vol. 100] 493 


PRACTICE 


If the council are right in their contention there would seem 
to be no appeal at this time except in respect of the quantum of 
apportionment. Also, if the council are right, it would seem to be 
a very easy way for local authorities to avoid paying compensation 
and to have road-widening works carried out free of expense to 
the council. Are the council entitled by administrative action 
under s. 30 of the Public Health Act, 1925, to thrust the charge 
under s. 150 of the Act of 1875 on A ? 

A. Yes. The strip reserved for the highway by the operation 
of the new street order can be treated as a private street, and 
made up as such under s. 150 of the Public Health Act, 1875, 
the council charging the costs to the frontagers on either side of 
the strip—on one side of the strip they (the highway authority) 
will themselves be the frontagers, and therefore one-half only of 
the costs will fall on the actual frontager d. This liability may be 
avoidable in two ways: (a) if the “‘ s. 30 strip ”’ has been actually 
thrown into the highway and used by the public as a footpath, 
then it is deemed to be repairable by the inhabitants at large, and 
so cannot be made up as a private street: see Robinson v. 
Richmond Corporation [1955] 1 O.B. 401; (b) the frontager A 
may appeal to the Minister of Housing and Local Government 
under s. 268 of the Public Health Act, 1875, once a demand for 
payment of the expenses has been made, on the ground that they 
are unjust. We have not been able to trace a case where similar 
facts arose, but we feel this is the type of case where the Minister 
would probably be sympathetic to the froniager. No such 
appeal would be open to a frontager where the local authority are 
operating under the Private Street Works Act, 1892. 


Mortgage Advance by Local Authority—-Jointr TENANTS 
REGISTERED LAND—TRANSFER TO ONE OF Two JOINT TENANTS 

Q. A and his wife B have recently taken an underlease for 
ninety-nine years (less three days) of a plot of land upon which 
they are erecting a house. dA made application for and was 
granted a mortgage advance from the local authority under the 
Small Dwellings Acquisition Acts, but on submitting the abstract 
to the local authority they informed us that advances under the 
Acts can only be made to “a person,”’ and, although we pointed 
out that we considered s. 1 (1) (b) of the Interpretation Act, 
1889, was applicable, they have replied that the Ministry of 
Housing and Local Government is of the opinion that local 
authorities are not permitted to make advances to joint tenants 
under the provisions of the Acts and that this is also borne out by 
various counsel’s opinions, and they say that if the advance is 
to be made the property will have to be in the name of either 
A or B alone. (1) Do you consider that the contention of the 
local authority is correct ? (2) The head leasehold title is regis- 
tered at the Land Registry and the underlease will have to be 
registered, but this has been held in abeyarmce pending the 
completion of the mortgage. However, if the property is to be 
transferred to A or B alone it will presumably be necessary first 
to register the underlease and then register the transfer. Can 
you suggest the simplest and cheapest (from the point of view 
of stamp duty and Land Registry fees) method to adopt, and is 
there any objection to the application for registration of the 
underlease and transfer being made simultaneously ? 

A. (1) In our opinion the contention of the local authority is 
correct. The Interpretation Act, 1889, s. 1 (1), applies ‘“‘ unless 
the contrary intention appears.’’ There area number of provisions 
in the Small Dwellings Acquisition Acts indicating a contrary 
intention. For instance it is difficult to see how s. 3 (5) of the 
1889 Act, dealing with bankruptcy of the proprietor, could be 
applied if an advance were made to joint tenants. Many local 
authorities avoid this problem by making advances under the 
Housing Act, 1949, s. 4, either in all cases or when an advance 
is required by joint tenants. There is no similar restriction 
in the 1949 Act, and the procedure is otherwise equally convenient. 
(2) We suggest that the simplest procedure would be to adapt 
the precedent in Key and Elphinstone, 15th ed., vol. 3, p. 449, 
No. XLIV, whereby one joint tenant assigns his share to the other. 
No doubt stamp and fees would be calculated on the value of the 
half share passing. We see no objection to simultaneous applica- 
tion for registration of the underlease and transfer but suggest 
that the draft of the transfer be first submitted to the registrar 
(the draft should be in duplicate and a fee of 5s. is payable). 
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NOTES AND 


Honours and Appointments 


Mr. WILLIAM ALAN BELCHER Goss has been appointed Deputy 
Chairman of the East Riding Quarter Sessions. 

Mr. ARTHUR HUGH MANISTRE SMYTH, senior assistant solicitor 
to Devon County Council, has been appointed deputy town 
clerk of Wolverhampton with effect from 17th September. 


Miscellaneous 
THE SOLICITORS ACTS, 1932 TO 1941 
On 11th June, 1956, the practising certificate of GONVILLE 
KIRWAN Biack, of 8 Waterloo Street, Birmingham, 2, a Solicitor 
of the Supreme Court, was suspended by virtue of the fact that 
he was adjudicated bankrupt on 11th June, 1956. 


DEVELOPMENT PLANS 
MIDDLESEX DEVELOPMENT PLAN 


The Minister of Housing and Local Government has approved 
with modifications the County of Middlesex Development Plan. 


CouNtTy BOROUGH OF BIRKENHEAD DEVELOPMENT PLAN 


On 15th June, 1956, the Minister of Housing and Local 
Government amended the above development plan. A certified 
copy of the plan, as amended by the Minister, has been deposited 
at the office of the Town Clerk, Town Hall, Birkenhead. The 
copy of the plan so deposited will be open for inspection, free 
of charge, by all persons interested between the hours of 9 a.m. 
and 12.30 p.m. and 2 p.m. and 5.30 p.m. on each week-day 
and between the hours of 9 a.m. and 12 noon on Saturdays. 
The amendment became operative as from 20th June, 1956, 
but if any person aggrieved by it desires to question the validity 
thereof or of a provision contained therein on the ground that it 
is not within the powers of the Town and Country Planning Act, 
1947, or on the ground that any requirement of the Act or any 
regulation made thereunder has not been complied with in 
relation to the making of the amendment he may within six 
weeks from 20th June, 1956, make application to the High Court. 


NORTH RIDING OF YORKSHIRE COUNTY COUNCIL COUNTY 
DEVELOPMENT PLAN 
Town Map No. 1, South Tees-Side Area 


Proposals for alterations or additions to the above development 
plan were on 12th June, 1956, submitted to the Minister of 
Housing and Local Government. The proposals relate to land 
situate within the Borough of Thornaby-on-Tees. A certified 
copy of the proposals as submitted has been deposited for public 
inspection at the Town Hall, Thornaby-on-Tees, and Room 
No. 41, County Hall, Northallerton. The copies of the proposals 
so deposited together with copies or relevant extracts of the 
plan are available for inspection free of charge by all persons 
interested at the places mentioned above between the hours of 
9 a.m. to 5 p.m. on Mondays to Fridays inclusive, and 9 a.m. to 
12 noon on Saturdays. Any objection or representation with 
reference to the proposals may be sent in writing to the Secretary, 
Ministry of Housing and Local Government, Whitehall, London, 
S.W.1, before 28th July, 1956, and any such objection or repre- 
sentation should state the grounds on which it is made. Persons 
making an objection or representation may register their names 
and addresses with the North Riding of Yorkshire County Council 
and will then be entitled to receive notice of any amendment 
of the plan made as a result of the proposals. 


OBITUARY 


Mr. G. L. ADDISON 
Mr. Gerald Lacy Addison, senior partner of Messrs. Linklaters 
and Paines, of Austin Friars and Old Broad Street, London, E.C.2, 
died on 18th June, aged 80. He was admitted in 1900 and was 
a partner in his firm for fifty-three years, becoming senior partner 
in 1935. He was treasurer of the Solicitors’ Benevolent 
Association from 1946-52 and chairman in 1940-41. 
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NEWS 


Mr. C. V. ALLEN 


Mr. Charles Valentine Allen, solicitor, of Gracechurch Street, 
London, E.C.3, and Bristol, died recently at the age of 73. He 
was secretary of the Society of British Aircraft Constructors 
from its incorporation in 1916 until 1930 and its legal adviser 
for forty years. He was admitted in 1918. 


Mr. T. E. MORGAN 
Mr. Thomas Eyton Morgan, solicitor, of Aberystwyth, died on 
19th June, aged 65. Admitted in 1920, he was clerk to the 
Aberystwyth and other magistrates and had recently retired 
from the office of Coroner for North Cardiganshire. 


Mr. E. D. PICKERING 
Denis Pickering, solicitor, of Barnard 
He was admitted in 1939. 


Mr. Ernest Castle, 


died on 27th May. 
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